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SHOW CAUSE HEARING - DECEMBER 4, 2023

PROCEEDINGS

COURTROOM DEPUTY CLERK: Court calls Civil Case
2:11-cv-84, M.D., et al., versus Abbott, et al.

THE COURT: May I have appearances, please?

MR. YETTER: Paul Yetter for the Plaintiff Children,
along with my co-counsels Marcia Lowry and Samantha Bartosz.

MS. BARTOSZ: Good morning, Your Honor.

THE COURT: Good to see you-all.

MR. SHAH: I'm Prerak Shah for the defense, Your
Honor, along with my co-counsel John Adams, Brad Hubbard,
Allyson Ho, Jason Muehlhoff, and Savannah Silver.

THE COURT: That's very distinguished, the second
president and very nice people.

(Laughter)

THE COURT: I thought the first thing we'd take up
are the outstanding objections that have been filed, the
various filings of the Monitors. It will help me get a clearer
picture of where we are now.

So the first document that was filed was the
Monitors' update regarding Remedial Order 3.

And, Jason, if you could put up that paragraph of the
Defendants' objections on page 2.

MR. SHAH: Your Honor, we might be able to make this

go a little bit quicker. My understanding is Mr. Yetter has

Todd Anderson, RMR, CRR (214) 753-2170
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submitted an exhibit Tist of over 100 exhibits, which include
the Monitors' reports. We've submitted an exhibit Tist of, I
think, 46 exhibits. This is essentially a bench trial, Your
Honor. Your Honor 1is capable of weighing the evidence as Your
Honor decides the weight.

THE COURT: I want to discuss these objections.

MR. SHAH: Of course, Your Honor. I didn't --

THE COURT: So that's why we're doing this.

MR. SHAH: Of course. I just wanted to say we're
also willing to preadmit all those exhibits for Your Honor to
review them, and we can discuss them, too, just to avoid --

THE COURT: I'm just going to take judicial notice of
all the docket entries --

MR. SHAH: Okay.

THE COURT: -- and all the Monitors' reports, and
we're done, and I'11 admit -- anybody have objections to the
exhibits that are being admitted?

Mr. Yetter, your exhibits are numbered --

MR. YETTER: I believe 1 to 114, Your Honor.
Plaintiffs' Exhibit 1 to Plaintiffs' Exhibit 114.

THE COURT: Any objections, Mr. Shah?

MR. SHAH: No, Your Honor.

THE COURT: Then Plaintiffs' Exhibits 1 through 114
are admitted.

(Plaintiffs' Exhibit Nos. 1-114 received)

Todd Anderson, RMR, CRR (214) 753-2170
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THE COURT:

MR. SHAH:

THE COURT:

And Defendants' Exhibits --

Exhibits 1 through 48.

1 through 48.

Any objections, Mr. Yetter or Ms. Lowry?

MR. YETTER:

THE COURT:

NoO. No, Your Honor.

Defendants' 1 through 48 are admitted.

(Defendants' Exhibit Nos. 1-48 received)

MR. SHAH:

THE COURT:

Thank you, Your Honor.

So now -- thank you.

We can start with that.

If you'd flash up page 2 of the Defendants'

objections.

How do we get that screen on over there?

COURTROOM DEPUTY CLERK: We're getting it, Judge.

THE COURT:
(Pause)

THE COURT:

Thank you.

I need the screen over there.

(Discussion off the record)

THE COURT:

And this has to do with the children and

HSC? Are those the right initials?

MR. YETTER:

THE COURT:

HCS, Your Honor.

HCS.

And the Monitors reviewed, and it's in their report

that is objected to, 69 cases that were closed between

January 1st and April 30th of this year, including four that

Todd Anderson, RMR, CRR (214) 753-2170
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were closed last year of the same children investigated again
in 2023.

So together, 69 cases that were closed with no
findings of conclusions.

And that, by the way, is 100 percent of the universe
of closed PMC cases that were investigated and found no finding
of abuse, neglect, or exploitation.

So the -- it wasn't a sampling. It was the entire
number. And the -- and the footnote on that page says the
Monitors don't -- report doesn't indicate whether the Monitors
randomly or specifically selected these investigations. well,
there wasn't anything random about it. It's in the actual
report that they looked at every single one.

Is that right, Monitors?

MR. RYAN: That's correct, Your Honor.

THE COURT: So I'm disappointed that the Plaintiff --
that the Defendants are not actually reading the report and
checking before they file these kind of objections.

Mr. Shah, are you getting this?

MR. SHAH: Yes, Your Honor. May I respond?

THE COURT: There's more to come. Yes.

MR. SHAH: May I respond to that one, Your Honor?

THE COURT: Yes.

MR. SHAH: So one question, Your Honor. Your Honor

just said that they looked at 69 reports, that was the universe

Todd Anderson, RMR, CRR (214) 753-2170
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that were found inconclusive and conclusive. Wwell, one of
them, I believe, was found confirmed. They also said that on
the report. So that's -- I think there's some confusion here.

So they said that it was an over -- they looked at
all PI investigations involving PMC children that closed with
an overall disposition of unconfirmed or inclusive between
January 1 and April 30. And then Tater in that same
PowerPoint, the next paragraph, of the 69 PI investigations
Monitors reviewed, confirmed one investigation.

So which -- 1ike, if they were looking at the
inclusive and conclusive, I think we're just --

THE COURT: The Monitors confirmed one. Not you.
The Monitors confirmed.

MR. SHAH: No, Your Honor. I believe they're saying
that the disposition was confirmed.

MR. RYAN: Yes, Your Honor. We explained that in th
report. There were five reports, investigations that closed
before 2023 that opened at the same time that these reports
involving PMC children were opened. And one of those from
before 2023, as we say in the report, was confirmed.

MR. SHAH: Okay, Your Honor. So one of those 69 was
a confirmed disposition, not just confirmed by the Monitors,
correct, Your Honor?

THE COURT: Right.

MR. RYAN: That's in both of our filings.

e

Todd Anderson, RMR, CRR (214) 753-2170
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MR. SHAH: Okay. And then I guess, Your Honor, one
additional question, or Mr. Ryan can answer, whoever it may be.
So of the -- Mr. Ryan just said that they Tooked at five
additional investigations involving PMC allegations.

THE COURT: With the same children.

MR. SHAH: So that's actually what I'm covering. It
says PMC children around the same time and the same
allegations.

Is that every allegation involving that PMC child or
just five of the -- because they were around the same time?

THE COURT: It was five that was closed in 2022, at
the end of 2022, with the same children that had the 64 1in
January 1lst to April 30th.

MR. SHAH: 1In January '23. And were there any
other -- Tike, did they only pick those five, or were there
additional ones as well, Your Honor?

THE COURT: They just went back and picked up the
children that had been -- that were part of the 64.

MR. SHAH: Okay.

THE COURT: From January 1st till April 30th.

MR. SHAH: Okay.

THE COURT: And I guess my point is, I thought their
report was really clear. I was not unclear about that at all.
And you questioned Tike they were sampling. This was the

entire universe of cases.

Todd Anderson, RMR, CRR (214) 753-2170
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MR. SHAH: For inconclusive.

THE COURT: For PMC for inconclusive or
insufficient --

MR. SHAH: Right. Except for one that's confirmed
from this one.

THE COURT: Right. But that was the entire universe.
It wasn't that they picked a sample.

And I can tell you something else that you-all also
say, oh, this is just a tiny, tiny little percentage of PMC
children, as if it's insignificant.

Let me explain that there are -- at any time you
should know there are about a hundred PMC children that are in
these HCS placements. A hundred. And we're talking 69
complaints here.

And so in the universe that -- of these unconfirmed
allegations, the Monitors disagreed with your insufficient
findings in 38 of those cases, which is over 50 percent.

So that 1is not substantial compliance. And that
universe is really small. This is an HHSC universe. We're not
putting them in with the DFPS investigations, okay? This is a
very small universe of HCS investigations, children that were,
even according to the State, incredibly neglected and abused,
and many deficiencies.

You know, they -- you say in some of them in your

objections that the statements were inconsistent by the

Todd Anderson, RMR, CRR (214) 753-2170



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

vol. 1 14

children. well, of course, in this category of investigators,
the PI investigators, these are homes with children that have

extreme disabilities. They have 1Qs from 35 to 70 or something

Tike that.

They're housed, as we know, it turns out, with adult
children with mental disabilities, with -- you realize that,
Mr. Shah?

MR. SHAH: Yes, Your Honor.

THE COURT: And then you-all actually had the nerve
to object that that was not an adult foster care facility.

If you Took at the Monitors' response to that that
was filed, I think, Tast night, they found in your provided
information to the Monitors that it is called an adult foster
care institution placement. Did you see that?

MR. SHAH: Your Honor, I remember looking at that
portion, but I --

THE COURT: That's what it says.

MR. SHAH: Yes.

THE COURT: And 1it's directly from you-all.

(Pause)

COURTROOM DEPUTY CLERK: Judge, I'm sorry. The
people on zZoom are unable to hear at this moment. Wwe're trying
to fix it.

THE COURT: Okay.

So my concern is after -- after May or so of this

Todd Anderson, RMR, CRR (214) 753-2170
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year a whole new set of objections are being filed, to me
demonstrating the shifting sands of the State's position on the
care and safety of these children. And I have great concerns,
which is why I'm going through these objections.

Prior objections from the State were really spelling,
name -- name corrections, typos. Now we're talking about
substantive objections to actually information provided to the
Monitors word for word by the State. And that, of course, runs
up billable hours for your firm, incredible scores of hours for
the Monitors to rebut these many times spurious objections, all
money that could go to the children.

So I -- with these objections, I'm trying to get an
understanding of where the sands are now shifting and why, and
why this has become an adversarial situation against the safety

of the children, in my opinion, with these types of objections.

Okay. The next set is the Monitors' update -- wait a
minute.

MR. YETTER: Your Honor, before we leave that one
objection, this is the objection that it was too -- it was too

small a sample.

THE COURT: It's two parts.

MR. YETTER: Oh, I'm sorry.

THE COURT: It's two parts. I'm getting to -- I
think it's continued on in 6.

(Pause)

Todd Anderson, RMR, CRR (214) 753-2170
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THE COURT: Go ahead. I want to make sure I've got
it right, Mr. Yetter. Go ahead.

MR. YETTER: Okay. Your Honor, the -- one of the
objections that the Defendant now seems to be making is that
the Monitors looking at the 69 closed cases, which is the
universe of all PMC closed cases in that timeframe, was that it
was just such a small number. And the Court mentioned this
already.

THE COURT: Oh, no, I'm not going to pay any
attention to that. That's like -- that's Tike those 1little
kids don't matter because it's -- they've substantially
complied, because most investigations in DFPS and most
investigations elsewhere are just fine, but this is a very
small group of children in ACS that are placed in the most
appalling conditions I think we've seen in this case
altogether.

MR. YETTER: These are the most vulnerable of the
most vulnerable children in the State's care.

THE COURT: And 1in their investigations, I'm sure you
noticed, Mr. Yetter, they didn't do face-to-face. They did
telephone calls without any -- without any intent. They didn't
record them, in contrast to other investigations.

This is a separate unit of investigators. They don't
record their investigations, so they just say the children's

report -- they're inconsistent, the children's statements. wWwe

Todd Anderson, RMR, CRR (214) 753-2170
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don't know that. we know that in other recorded instances that
the investigators' summary are in controversy to the recorded
statement. We know that.

So we might assume that they have reported
inconsistencies that are not correct and might have been a
Tittle bit clearer if they had indeed recorded these
conversations.

we also know that they -- these investigators made no
attempt to get special assistance in interviewing children with
Tearning disabilities, with all kinds of other mental
disabilities, along with physical disabilities. No -- no
attempt to make any accommodation for these children.

And in your contempt, we'll get to these children 1in
a more particular area. I just wanted to address the
objections.

MR. YETTER: The one thing I did want to bring up,
Your Honor, is just to -- and I know the Court recalls this,
but maybe new defense counsel doesn't, which is that the Fifth
Circuit's ruling on investigations was in part based on audits
that what was then the residential childcare 1licensing group,
the DFPS group, did of small numbers of investigations.

And one of those audits, Your Honor, we have marked
as an exhibit, Plaintiffs' Exhibit 103, so it's in this record.
It was in the trial record in 2015.

And Plaintiffs' Exhibit 103 is an audit by Child

Todd Anderson, RMR, CRR (214) 753-2170
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Care -- RCCL, by their audit group called Performance
Management Unit. And I know that Your Honor remembers all
this, but I'm -- for the record, for this hearing, for
this contempt hearing --

THE COURT: Wwell, I think you and me and Ms. Lowry
and Ms. Bartosz were the only people here from the beginning.

MR. YETTER: The Fifth Circuit --

THE COURT: And we have a memory that these people do
not have.

And every time we get a new set of lTawyers, a new set
of commissioners, from the one who was in the Coast Guard to
the -- we get a whole new set of sands that are shifting, a
whole new set of interests, and no universal memory within DFPS
or HHSC.

of course, when we all started, DFPS was one agency,
and then it split after the trial into HHSC and DFPS, with
numerous other issues coming along.

But go ahead, Mr. Yetter.

MR. YETTER: The point I'm making, Your Honor, 1is
that part of the evidence at the trial which validated
constitutional violations which this Court found and the Fifth
Circuit upheld was in part these small audits.

Now, the Monitors weren't doing a sampling, but the
evidence at trial was a sampling by the State itself with its

own internal auditing group. And the sample they took, this is

Todd Anderson, RMR, CRR (214) 753-2170
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Plaintiffs' 103, this is actually dated -- it's almost ten
years ago, January 2014. And this is the State's own
methodology to determine whether their investigations are valid
or invalid.

They took a sampling of 48 cases, 48 investigations.
They made a determination -- and it obviously was terrible,
Your Honor. 64 percent of them were wrong. They made a
determination back then across all of their investigations,
based on a sampling of 48. The Monitors didn't take a sample.
They took all 69. And the State to this day --

THE COURT: And the State is questioning their
sampling method. 1It's just stunning to me. The hours they
must have put in of billable hours to come up with these kind
of objections 1is stunning.

MR. YETTER: That's all. I wanted to just point that
out, Your Honor. And we may hold that --

THE COURT: I think it's been well pointed out.

MR. YETTER: I'm sorry, Your Honor?

THE COURT: I think we've got it.

MR. YETTER: Yes. I -- I just wanted to point that
out.

THE COURT: And here is the Monitors' update to the
Court's PMC children without a licensed placement.

And if you put up there page 2, which 1is the

beginning of the objections, the most common corresponding

Todd Anderson, RMR, CRR (214) 753-2170
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characteristics or treatment needs that DFPS identified among
those children were as follows:

History of physical aggression, 418 children, 90
percent.

History of mental health diagnosis, 410 children, 88
percent.

History of psychiatric or mental hospitalization, 370
children. That would be about 80 percent.

Cognitive or physical disability, 354 children or 76
percent.

Now, then the objection is the Defendants were
unable -- this is stunning. Look at this one. The Defendants
were unable to discern what diagnosis the Monitors consider to
constitute cognitively -- cognitive delay and/or physical
disabilities.

The Monitors do not diagnose. Now, if you look at
their response, this came directly -- these diagnoses came
directly from the diagnoses in the State records.

Is that right, Ms. Fowler? Mr. Ryan?

MR. RYAN: That's correct, Your Honor. We based this
summary on data and information that were provided from the
State. And 1in our future filings we'll break it out to
coincide directly --

THE COURT: Has anybody --

MR. RYAN: -- with the State categories.

Todd Anderson, RMR, CRR (214) 753-2170
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THE COURT: Has anybody in your department, Mr. Shah,
Tooked at those exact diagnoses? They picked them up word for
word from -- what was the IMPACT?

MR. RYAN: Your Honor, it's a report that the State
provides to us on a weekly basis.

THE COURT: Okay. And did you-all look at that?

MR. SHAH: Your Honor, it sounds 1like the Monitor is
going to be providing a summary of every single diagnosis.

Is that right, Mr. Ryan?

THE COURT: They just took all of the universe of
children in cwoP, children without -- should be Tlicensed
placements -- and went through every single one of them with
your diagnoses.

MR. SHAH: Wwe look forward to seeing that, Your
Honor. And if that is what it is --

THE COURT: 1It's right here in their response.

MR. SHAH: Well, no. Sorry, Your Honor. I'm talking
about the summary document Mr. Ryan just indicated they would
be filing at some point.

THE COURT: Wwell --

MR. RYAN: Your Honor, I was talking about our future
CWOP reporting.

MR. SHAH: Yeabh.

MR. RYAN: So in the future we'll connect it

directly to the --

Todd Anderson, RMR, CRR (214) 753-2170
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THE COURT: The problem is that these are -- these
are -- these are diagnoses that you have given to the Monitors.

Do you want them repeated? Do you not know where
they are when you record them and when you -- and you provide
them?

MR. SHAH: No, Your Honor.

THE COURT: You don't keep a record of what you
provide to the Monitors?

MR. SHAH: Your Honor, yes, we do. I was responding
to no, that we don't need to see those, Your Honor.

THE COURT: I would think not, because you provided
them to the Monitors and now you're objecting to them using
them. Do you see where I'm going with this, Mr. Shah?

MR. SHAH: No, Your Honor, but I want to go through

it all.

THE COURT: Okay. I think you're going to get it
shortly.

MR. SHAH: Yes, Your Honor.

THE COURT: You and Ms. Ho signed these objections.

MR. SHAH: Yes.

THE COURT: You know what the Rule 11 requirements
are.

MR. SHAH: Yes, Your Honor.
THE COURT: Okay. That may be a -- that may be a

subject for another hearing.

Todd Anderson, RMR, CRR (214) 753-2170




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

vol. 1 23

Okay. Then update to the Remedial Order caseload
performance filed by the Monitors and the Defendants' objection
to that same caseload performance.

Now, this was stunning to me. This is one of the
examples of the shifting sands with new attorneys.

If you look at the Monitors' response to this, what
you are objecting to is the Monitors took your representation
that there was a supervisor, one supervisor to seven
caseworkers, and has used that representation in every report
for the last three and a half years, used that exact ratio
because the State supplied it.

Mr. Kevin Ryan verified it, I think with Ms. olaff at
one point, that that was the exact ratio of supervisors to
caseworkers. Ms. Olaff, who is no longer with you of course.
And suddenly in this report with the shifting sands of the
State's position, you-all say, oh, no, that's one supervisor to
all staff, not one supervisor for seven caseworkers, for the
first time in like five reports after confirming with the
Monitors that this is your formulation.

Now, where does this come from, Ms. Ho? You're the
one who signed this objection.

MS. HO: Your Honor, I'm going to defer to Mr. Shah
who I have designated as my -- as lead for this proceeding.
He's the one who --

THE COURT: 1Is he going to be on the hook for --
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MS. HO: Yes, Your Honor.

THE COURT:

MS. HO:

THE COURT:

this?

MR. SHAH:

THE COURT:

MR. SHAH:

THE COURT:

MR. SHAH:

attorney-client privilege who we talked to, Your Honor.
THE COURT:

the ratio is? The last one we had from your department was

Ms. Olaff.

MR. SHAH:

THE COURT:

the formula now?
MR. SHAH:

person is.

THE COURT:

MR. SHAH:

that --

THE COURT:

MR. SHAH:

THE COURT:

He will respond.

-- for signing it?

All right. Mr. Shah, are you ready for

Yes, Your Honor.

Okay. Wwhere did you get it?
we consulted with our clients.
who?

Your Honor, I believe part of that is

well, who in your department knows what

Your Honor, I don't have a name.

Can you tell me who is -- who is changing

No, Your Honor, I don't know who that

So you don't know who you conferred with?

I don't know the specific person who has

Ah-oh.
-- specific information, Your Honor.

So perhaps you did not properly when you
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signed your name to this objection make inquiries or read the
prior records or the prior Monitors' reports.

I think you get where we're going now, Mr. Shah.

MR. SHAH: Your Honor --

THE COURT: 1Is it sinking in?

MR. SHAH: Yes, Your Honor, or no, Your Honor?

THE COURT: Slowly?

MR. SHAH: I want to talk through everything Your
Honor wants to talk about.

THE COURT: Okay. You're a good man, Mr. Shah, in a
not good position at this moment. And it actually isn't your
signature on these, I don't think.

Anything else on that particular formula? So now
where are we? what formula are you using at this point in the
game? Can you call somebody to tell me right now what your
formula is, the one to seven that you gave to the Monitors
three and half years -- three years and four months ago?

Ms. Ho? Mr. Shah? Anybody?

MR. SHAH: Your Honor, to the extent that this is
subject to the contempt hearing --

THE COURT: Since you don't know where -- you don't
know where it came from, the one to seven, you don't know who
you talked to when you filed the objection, and you don't know
why it's changed over time.

MR. SHAH: Your Honor, I would ask Mr. Yetter. He
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submitted a witness 1list to prove his case for contempt. 1If
there's any witnesses that he wishes to call to prove his case
for contempt --

THE COURT: I'm asking you if you've got anybody on
these objections to tell me where you got that information, one
to seven is no longer supervisor -- one supervisor to seven
caseworkers.

MR. SHAH: Your Honor, we have witnesses prepared to
defend ourselves from the allegations of contempt. If those
witnesses --

THE COURT: 1I've got another allegation right now.
I'm going through these objections that you-all filed. This is
the day we're hearing them.

MR. SHAH: So, Your Honor, are you adding to the Tist
of things to which the Defendants will be held in contempt --

THE COURT: No.

MR. SHAH: -- with this question?

THE COURT: No. I want to know -- that's for another
hearing.

MR. SHAH: Okay.

THE COURT: I want to know what your position is,
what the State's position is now on this one-to-seven ratio.

MR. SHAH: Your Honor, what is filed in the record --

THE COURT: Where did you get this, and who can tell

me?
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MR.

in the record is the Defendants' position on that issue.

THE

three and a half years almost that the caseworker is -- that
the supervisor is one to seven caseworkers. And now with this

objection you have changed that position. Wwhere does it come

from?
MR.

that question
THE
MR.

as a group.
THE
MR.
THE
MR.
THE
MR.
THE

MR.

as to the allegations in defense of contempt. If Your Honor --

THE

I'm doing these objections, and they're ripe for ruling.

MR.

objections would be ruled on today. And if Your Honor finds

SHAH:

COURT:

SHAH:

for you at this time.

COURT:

SHAH:

COURT:

SHAH:

COURT:

SHAH:

COURT:

SHAH:

COURT:

SHAH:

COURT:

SHAH:

Two things on that, Your Honor. Wwhat is

well, it's been in the record now for

Your Honor, I don't have the answer to

well, who filed the objection?

well, Your Honor, we -- the Defendants did

well, where did you get your information?
Your Honor, that information is not --

You don't know?
May I answer, Your Honor?

You told me earlier you didn't know.
Your Honor --

Do you know now?

-- we have prepared witnesses to testify

we're not getting to the contempt yet.

Your Honor, we were not noticed that these
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that position --

THE COURT: Listen, it doesn't matter that you
weren't noticed. I'm telling you that. You filed this with
your handwriting on it. Ms. Ho filed this objection. I need
to know where it came from.

MR. SHAH: Your Honor --

THE COURT: This is simple. You can't just file
things with the Court and say, oh, we -- we're not prepared to
tell you why we did that or what it means or where it came
from.

MR. SHAH: Your Honor --

THE COURT: If it's before me, it's before me.

MR. SHAH: Yes, Your Honor. And, Your Honor, we have
submitted the evidence we think 1is sufficient. If Your Honor
thinks that that is insufficient, you are free to overrule the
objections, of course.

THE COURT: No. I want to know where -- what your
position is now --

MR. SHAH: Your Honor --

THE COURT: -- and where it came from. Is that not
clear?

MR. SHAH: It is very clear what Your Honor wishes to
know. I understand that.

THE COURT: And you can't tell me?

MR. SHAH: Your Honor, we --
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THE COURT: This is a yes or a no.

MR. SHAH: No, Your Honor.

THE COURT: Okay. Then I will assume that that was a
bad-faith objection, and we'll go back to saying one supervisor
per seven caseworkers, which is what we've done for three and a
half years until a new group of lawyers came in and decided to
change the framework.

what do you think, Mr. Yetter?

MR. YETTER: I agree, Your Honor. And this -- it is
just reflective of, as the Court said, the shifting sands. But
it is also reflective of how difficult it is for these Monitors
to get a straight answer from the State.

THE COURT: No, they don't have an answer. They file
objections without any background and unable to defend them or
explain where they came from.

MR. YETTER: And then they get indignant about being
asked about them, Your Honor. I --

THE COURT: Yes. They were not noticed -- they
didn't notice that their filings would actually be called 1into
account for the filings.

MR. SHAH: Your Honor, we accept the Court's ruling,
but we would just object to the finding of bad faith. I think
Your Honor said that would be something you would address at a
future hearing if our objections were filed in bad faith.

THE COURT: Yes. Well, that will be -- that will be
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a future hearing as to whether there will be sanctions. I'l]
have a Rule 11 hearing on that.

MR. SHAH: Thank you, Your Honor.

THE COURT: Because you have just proved it actually
by saying you don't know where you got the information. And,
again, I think it's Ms. Ho's signature on here.

Is that right, Ms. Ho?

MS. HO: Yes, Your Honor.

THE COURT: Do you know where you got the
information?

MS. HO: No, Your Honor. Wwe'll be prepared on proper
notice for Rule 11 proceedings to respond to Your Honor's
guestions.

THE COURT: I will --

MS. HO: Thank you, Your Honor.

THE COURT: -- but I'm just asking you now, because
these are objections you-all filed and I assume in good faith,
and now you cannot defend them in the court. And these are --
this is a matter we're taking up now. Very, very surprising to
me, these objections.

Okay. The next group of objections are the -- I
think we did 3, 7, and 8, didn't we?

MR. YETTER: Yes, Your Honor, we did. That would be
docket 1460. And I think you've done docket 1444 and docket
1443.
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(Pause)

THE COURT: I mean, isn't the theory of Rule 11,

Mr. Yetter, that when you sign your name you know what you're
talking about?

MR. YETTER: You have had to have made an
investigation into that factual assertion, which this is, and
it has to be made in good faith.

THE COURT: Well, apparently that never happened,
because he doesn't know where he got the information. Ms. Ho
says it's over to Mr. Shah, even though it's her signature, and
Mr. Shah cannot tell me where the information came from.

MR. SHAH: Your Honor --

THE COURT: First he tried to claim attorney-client
privilege.

MR. SHAH: Your Honor, to be clear, that's about
specific conversations; however, our response --

THE COURT: I just want to know where you got the new
formula.

MR. SHAH: Our response, Your Honor, is when we filed
those objections we talked to a team of people and we have that
information. I do not recall them right now because the issue
was not, in our view, noticed properly for this hearing.
However, our understanding is Your Honor 1is going to issue a
special hearing on potential Rule 11 sanctions, in which case

we will be prepared to defend our good faith in filing those
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objections. So we are prepared to do that, Your Honor,
whenever Your Honor notices the hearing.

THE COURT: I'm not understanding why you're not
prepared now to tell me where you got the information.

MR. SHAH: Your Honor, because we are prepared for
the contempt hearing and the defenses that we have prepared to
present. If Your Honor finds cause to hold the Defendants in
contempt, it shifts the burden to us.

THE COURT: Okay. Wwhile we're talking about the
contempt motion, what is your definition of substantial
compliance? Wwhat's your legal definition that you're using?

MR. SHAH: Your Honor, I think it depends on each
Remedial oOrder, and I can explain what I mean by that.

THE COURT: Go ahead.

MR. SHAH: There are certain, for example, Remedial
orders where 1it's almost sort of like an on/off 1light switch,
where, you know, really substantial compliance is really just
doing that one thing, where we would agree that there really is
no distinction, there's no real, you know, debate over what
substantial compliance would mean, if that makes sense, Your
Honor. There are certain items that are literally just go do
this one thing, right, Your Honor?

However, when the orders speak to broad policy issues
or incomplete or inconclusive as to how they are going to be

specifically executed, substantial compliance would mean that

Todd Anderson, RMR, CRR (214) 753-2170



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

vol. 1 33

the Defendants are acting in good faith and have demonstrated a
significant achievement and --

THE COURT: And they couldn't do any more?

MR. SHAH: It depends on what you mean by "any more,"
Your Honor. But it's within reason, of course.

THE COURT: Well, you're unable to comply completely.

MR. SHAH: That's another prong, Your Honor.

THE COURT: Right.

MR. SHAH: That's inability to comply, Your Honor.

THE COURT: They said you did it -- you did what you
did in good faith and that you were unable to comply further.

MR. SHAH: Those are two independent grounds. Good
faith can be an independent ground for -- to be in contempt,
and inability to comply is also an independent ground.

THE COURT: Do you have any of these inability -- any
of these defenses are going to be inability to comply?

MR. SHAH: It depends, Your Honor, in the evidence
that Mr. Yetter puts forward and specifically what he 1is asking
and demanding that Defendants should have done. And then we
can evaluate --

THE COURT: Actually, I've been doing this for years,
demanding that you do the following. I ordered things to be
done within 90 days instanter that were all affirmed, and none
of them have been done completely.

And you do realize that to get off monitoring you

Todd Anderson, RMR, CRR (214) 753-2170



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

vol. 1 34

have to completely, fully comply. 1It's not substantial
compliance. Did you know that?

MR. SHAH: Your Honor, our view is that the Fifth
Circuit has held a substantial compliance with court orders --

THE COURT: Let me explain to you one more time.
This order that was affirmed said full compliance. Did you
understand that? 1It's not a contempt one. 1It's to get off
monitoring is full compliance.

You-all tried to appeal that and could not do it.
Did you know that? were you aware of that history?

MR. SHAH: I have read the Fifth Circuit opinions,
Your Honor.

THE COURT: Okay. That was not overruled. That part
of the order requiring -- is that right, Mr. Yetter?

MR. YETTER: Absolutely, Your Honor.

THE COURT: Full compliance. 1It's not substantial
compliance. And that Fifth Circuit, as Ms. Ho knows her
husband, issued very clearly that we cannot go outside the
mandate. Mandate was issued full compliance.

Are we clear, Mr. Shah?

MR. SHAH: Your Honor, we understand the Court
believes it's full compliance and the Fifth Circuit --

THE COURT: I believe what my order says. And that
was not reversed.

MR. SHAH: I hear you, Your Honor.
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THE COURT: Did you see it reversed anywhere?

MR. SHAH: I did not see language taking that out

of the --

THE COURT: Right.

MR. SHAH: -- orders, Your Honor, if that's what
you -- if that's what you mean.

THE COURT: Yes. And I believe you-all actually
attempted to appeal that, but were too -- too late.

Is that right procedurally, Mr. Yetter?

MR. YETTER: I believe -- I believe so. I would have
to go back. But they did object to the termination provisions
of the order in which heightened -- in which the injunction,
the Remedial oOrders would terminate. And the Fifth Circuit
denied the objections, the appeal.

THE COURT: Just so we're on the same page on this.

Now, did you -- did you see the Monitors' response
where you objected to them calling this an adult foster care
site?

MR. SHAH: When was that filed? 1I'm sorry. Wwhen was
that filed?

THE COURT: I think it was filed yesterday.

MR. SHAH: Last night?

THE COURT: Would you put that up on the board? Put
their objection for that one. Put the State's objection and

then the response by the Monitors.
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(Pause)

THE COURT: Yeah. This 1is where you said on your
page 2 of that objection that the adult foster care, that
Ticensed IF -- ICF/IID is not adult foster care.

would you put the response of the Monitors up?

(Pause)

THE COURT: This is a response actually to another
objection where the -- where the State once again complained

about that the report doesn't indicate whether the Monitors

randomly or specifically selected the investigations that they

reviewed.
These are for the PI's; 1is that right, Mr. Ryan?
MR. RYAN: That's correct, Your Honor.
THE COURT: And this 1is a restatement of what we've
already discussed, that the -- that the Monitors' response is

that it's a misrepresentation to the Court.

(Pause)

THE COURT: Now, the second part -- would you move
that page down a Tittle bit? The second part was where the
State complained about its own language once again.

Did you find the Monitors' response about the adult
foster care?

LAW CLERK: Right here, Your Honor.

THE COURT: Wwell, the Monitors' response --

MR. YETTER: That's what's on the screen, Your Honor.

Todd Anderson, RMR, CRR (214) 753-2170



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

vol. 1 37

THE COURT: Okay. Thank you.

MR. YETTER: 1It's docket number 14 --

THE COURT: The State identified as date of
submission. And, in fact, I think it's -- is it in a footnote
where you put in where exactly you got that information,

Mr. Ryan?

MR. RYAN: Yes, Your Honor. We searched through our
emails, and we found an email communication from the State in
March of 2023, which identified these facilities as AFC. And
then we looked to see whether there had been a correction to
the facility type in any of the communications with the State
since March of 2023, and there had been none.

THE COURT: Well, did you see that, Mr. Shah?

MR. SHAH: I don't see the email. I just see the
citation to the email, but --

THE COURT: Do you have the email? well, you-all
sent the email.

MR. SHAH: Yes, Your Honor. I just mean I don't see
it right now.

THE COURT: Okay. Do you have a copy of the email,
Mr. -- Mr. Ryan, that we can show him?

MR. RYAN: Yes, Your Honor, I can get that.

THE COURT: Do you see how disturbing this is,

Mr. Shah, that you-all object to your own language? You

provide the Monitors with something that describes adult foster
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care, and then you deny it ever existed, there is no adult
foster care.

MR. SHAH: No, Your Honor. If you go back to the
page before that -- so if you see, Your Honor, I think what's
happened here -- and, again, if Your Honor wants to hold a
hearing on this, we can figure it out for sure. Happy to do
that.

THE COURT: Defendants respectfully clarify that
Ticensed IID 1is not adult foster care?

MR. SHAH: No, Your Honor.

THE COURT: That's what we're talking about. That's
your objection.

MR. SHAH: Your Honor, I believe the issue 1is if you
Took at the State identifying and saying that submission to
Monitors must be using a facility type AFC-ICF/IID, so I think
the issue is -- and, Your Honor, I want to see this email, so
maybe we can wait until we see the email.

THE COURT: Can you pull up those emails, Mr. Ryan?

MR. RYAN: Yes. Should I forward them to Jason?

THE COURT: Please. And forward them to Jason so we
can actually display them.

MR. RYAN: So the email has extensive attachments
with confidential --

THE COURT: Okay.

MR. RYAN: -- and child specific information in them.
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THE COURT: Okay. Send it to Mr. Shah right now, and
we'll wait.

MR. SHAH: Your Honor, we were told not to bring in
phones, so we don't have Internet.

THE COURT: Wwell, you should have attorney laptops.
You should have your Tlaptops.

MR. SHAH: Wwell, our laptops can't connect. Like, we
have a VPN with our phones. I couldn't even logon to my laptop
without my phone.

THE COURT: Okay. Wwe'll use -- do we have somebody
here, tech, that can log them into the attorney network?

MR. RYAN: Your Honor, should I see if my team can
redact the child-specific information --

THE COURT: Sure.

MR. RYAN: -- before we forward it?

THE COURT: Sure.

MR. RYAN: Let me work on that, and I'11l be back 1in
touch with you.

THE COURT: Okay.

(Pause)

THE COURT: I have to assume that nobody in your
lTegal department reviewed those emails before you responded to
this.

MR. SHAH: Your Honor, without seeing the email, I

don't know.
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THE COURT: Well, since you filed the objection, it
had to be based on something, is what I'm saying.

MR. SHAH: Your Honor, you're asking if we ever
Tooked at the emails, and this is, as Your Honor knows, a
lTengthy document history in this case. I don't know if I've
seen that --

THE COURT: I'm just saying that this is such a waste
of time for your billabTle hours, for the Monitors' billable
time. And I get paid no matter what. It's no waste of my
time. I'm here for you-all, all day, all night, whatever.

But when you file these objections without proper
review of a 13-year history, almost 13 years, it just makes my
job extremely difficult, the Monitors' job almost impossible at
times, and it does not help the children.

And what I'm trying to figure out is where this
change of attitude came 1in, not latitude. This 1is not Jimmy
Buffet. I want to know where the change of attitudes came 1in
from working --

(Technical interruption)

THE COURT: I'm sorry, her voice is better than mine.

(Laughter)

THE COURT: So once again, my point is this has
become an adversarial proceedings when I don't --

(Technical interruption)

IT TECHNICIAN: Sorry.
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Ms. Fowler, any other objections?

to --

I'm just giving you fair warning that any more of these
objections without foundation, without explanation, are not

going to be accepted by the Court and may be subject to future

fines.

you.

Mr. Shah, and glad you're in the case and hope that this will

facili

point

need to argue about every single thing, especially

unnecessarily taking away money from the kids. And I know

(Pause)

THE COURT: While we're hearing from her, Mr. Ryan,

(Technical interruption)

IT TECHNICIAN: Okay. Wwe're set, Judge.

THE COURT: Thank you.

IT TECHNICIAN: Thank you.

THE COURT: Now, Mr. Shah, Ms. Ho, I'm not going

I'm not going to have a Rule 11 hearing on this at all.

MR. SHAH: Yes, Your Honor.

THE COURT: Are we clear on that?

MS. HO: Yes, Your Honor.

MR. SHAH: Yes, Your Honor.

THE COURT: Thank you.

And let me say something else while I'm jumping on

I have the greatest respect for both of you, Ms. Ho and

tate getting this resolved for the children. But at some

I have to step in and say let's not do this. Wwe don't
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that's not your point, that you didn't do this for that.

You're representing your client. But may I ask if we could
have an attitude shift on this of more cooperative for the sake
of the children.

And while we're waiting on the email to come, I'1]
rant some more.

These children, according to all learned treatises,
come in abused, neglected, and exploited. They come in
needing. They come in with anxiety, PTSD, depression,
behavioral problems.

what historically has happened from The Forgotten
Children, Strayhorn's studies, 2004, 2006 -- I don't know if
you read those, but I commend you to read those two studies,
2004, 2006, and all the other studies that have come since,
from all the governors of this state who care deeply about
these children.

So what seems to happen to them too many times is
they get put in, for all of these problems that they come in
with, residential treatment centers, tons of drugs. And then
they get kicked out because they've got behavioral problems and
go into child without placements, without licensed placements,
because nobody will take them because of the disruptive
behavior they have.

way back when, in 2004 and 2006, Comptroller

Strayhorn, who was clearly committed to this issue of foster
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care, recommended so many -- she put down in her studies -- and
I know this has improved, so I don't mean to compare apples and
oranges. But the $35- to $60 million a year that was spent
just on psychotropic medications. $35 million. And outlined
alternative ways of addressing these terrible issues that the
children come in with, from diet and exercise. You know, we
have children that are in foster care that are not getting
enough to eat. And behavioral modification, mental health
treatment.

And you know that's what the specialists recommended,
didn't they, Ms. Lowry and Mr. Yetter? Mr. Shah and Mr. Ho?

MR. YETTER: Yes, Your Honor.

THE COURT: They recommended mental health, mental
health, mental health. These are children who come in with
issues, and they go out, as I found in 2014, '15, with more
issues.

They come in at seven with a second-grade education
and go out at 18 with a second-grade education.

So I know that these remedies do not have -- don't
lTet these children be raped, don't let them be overmedicated
without testing, don't let them be -- they don't specifically
say don't let them be restrained, but what you are obligated to
do, what the State is obligated to do under RO 3 and many of
the other ROs 1is investigate these complaints when they come

in.
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And it doesn't mean -- and I hope your position is
not that we've investigated so that's all we're required to do
under RO 3, because without a good investigation and a complete
investigation that doesn't address the constitutional violation
that was found by this Court and affirmed by the Fifth Circuit
Court.

And it is clear that though the Fifth Circuit was
clear that if you violate a -- just a policy, it doesn't mean
that's a constitutional violation. But if you take a whole
pool of policy -- policies that were created to address a
certain issue and don't follow any of them, that rises to a
constitutional violation.

So in that regard, policies can come into play in
this order and these remedies.

Is that -- Ms. Lowry, Mr. Yetter, 1is that clear?

MR. YETTER: Absolutely, Your Honor.

The intent of every one of these remedial orders, the
underlying safety issue that was trying to be addressed s
vital to interpreting every one of these Remedial Orders. 1It's
all about child safety, and everyone has -- every one of them
has a slightly different purpose to ensure --

THE COURT: Do you understand, Mr. Shah? And I know
y'all are waiting for me -- and Ms. Ho -- and I don't know why,
waiting for me to issue some order that you think you can take

immediately up to the Fifth Circuit and get rid of heightened
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monitoring or get rid of this or get rid of that.

A1l we want to do is keep these children safe. And I
am relying on you. You have wonderful reputations.

The Governor is a good man. I know he cares about
these children. And I am relying on you to help that happen.

I know you have children, Ms. Ho, and you care about
them, too, like I care about these children. So please,
please, let's work together.

You got the email? Has Mr. Ryan gone out to get 1it?
we're almost done and ready to go into the contempt.

(Pause)

THE COURT: Have we got the audio yet for the zoom?

COURTROOM DEPUTY CLERK: No, Your Honor.

THE COURT: I guess we didn't test this out to begin
with?

COURTROOM DEPUTY CLERK: It was working this morning,
and I don't know what's happened.

THE COURT: Do we have anybody here? How are we
doing with the audio?

IT TECHNICIAN: So this unit is not working. We're
going to pull another one out.

THE COURT: Go ahead.

IT TECHNICIAN: So we can go ahead and see if we can
swap it out. We're going to do it right outside the courtroom

here. So if it works, we're just going to roll it 1in.
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THE COURT: Thank you, sir.

IT TECHNICIAN: Yes, ma'am.

THE COURT: We haven't had any audio going out over
the zoom. I remind you-all, though, and I guess I'll do it
when we get the audio back on --

Do you have CDs recording where we -- where we
usually hold court, we have electronic EROs. Can they -- can
people buy a CD?

THE REPORTER: There's a transcript.

THE COURT: But no CD?

THE REPORTER: No, ma'am.

THE COURT: This is why -- I love court reporters,
but I 1ike the ERO system.

You got it?

MR. RYAN: Your Honor, every month HHSC sends the
Monitors an email that notices us that they have loaded up to
their Sharepoint site all the data and the information that
they believe is required for our monitoring.

I have an email from them 1ike we get every month
which I will forward to the Court which notices us that that

information has been uploaded to their Sharepoint site.

I'm getting a photo from you -- for you of one of the

cells in that submission which is not atypical, which includes

a facility type of AFC.

This isn't exclusive to the email that I'm forwarding
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to you. 1In fact, this facility type was identified by HHSC as
recently as September. 1It's very common. Anybody familiar
with HHSC's submissions to us knows that this is the facility
type that HHSC routinely identifies to us.

THE COURT: So you're going to get that and give it
to me?

MR. RYAN: Yes, Your Honor.

THE COURT: 1In this Tifetime?

MR. RYAN: Yes, Your Honor. The challenge 1is that,
as you know, those monthly submissions include tens of
thousands of data cells.

THE COURT: Wwith children's identification.

MR. RYAN: So we're going to get you a photo of just
this Tlanguage.

THE COURT: Okay.

MR. RYAN: But it would be very easy for HHSC right
now to simply go back into its own Sharepoint records and look
at what they provide to Ms. Fowler and me every single month
and confirm that the AFC facility type is routinely identified
to us by them.

THE COURT: It just would be helpful if somebody in
your department checked these things.

(Pause)

THE COURT: While we're waiting on that, why don't we

begin the contempt.
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MR. YETTER: Your Honor, there's one issue that
I'm -- I need to bring up if I could, and this is with regard
to the discovery that the Court ordered leading up to this
hearing.

one of the pieces of discovery that we learned is out
there and still has not been produced, the Court might recall
that class counsel made a request of the managed care provider
for the State, Superior HealthPlan, for PMU reviews of all the
children whose psychotropic medication regimens trigger a
review. We did this in April.

And, look, we obviously -- we did it in court, I
believe, and then we did it in writing. And the State has been
aware of it now for nine -- eight months. And the State and
its managed care provider, Superior HealthPlan, have been
working together on this.

The timeline -- basically they -- Superior came up
with results for most of the children in September and then
again in -- I believe in September and then again in November.
And they made reports on each of these reviews. And we need
those reports produced. And we have been getting a little bit
of a runaround from the State and from Superior Health.

One of the witnesses that the State put up as a
corporate representative on this issue, PM -- Psychotropic
Medication Use Parameters and Reviews was interacting with the

Superior HealthPlan on this. This came up in his deposition.
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I asked for it in his deposition. Wwe followed up in writing.

Counsel for the State, not -- not their outside
counsel, said that we would get it produced directly from
Superior HealthPlan. Then the lawyer for Superior HealthPlan
said no, they have to give it to the State to produce it.

And the bottom line is, Your Honor, we have these 203
reports. Wwe still don't have them yet. we don't know when
they're going to be produced. 1I've talked with counsel about
it several times over the last week, and we have no date and
nothing in hand.

And we -- we raise this with the Court so that we can
get a firm date. These are relevant to this hearing. These
are relevant to a request that we made eight months ago, and we
still haven't got them.

MR. SHAH: Your Honor, may I respond?

THE COURT: Yes, sir. You're welcome back.

MR. SHAH: To this podium?

THE COURT: Anywhere you want -- anywhere you want to
stand.

MR. SHAH: Really, Your Honor, it's up to you.

I'l1l stay here.

well, Your Honor, just one --

THE COURT: Just don't want to get any closer than
you have to.

MR. SHAH: 1It's actually very hot in this room. I
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don't know if you noticed, Your Honor.

THE COURT: It is so hot. They're supposed to be
cooling it off.

MR. SHAH: we'll see.

THE COURT: 1In a minute we're going to have to take
off everybody's jackets and forge ahead.

MR. SHAH: Well, Your Honor, just to clarify the
timeline here, Mr. Yetter is correct. There was a 30(b) (6)
deposition wednesday. So that was last week wednesday. During
that deposition, Plaintiffs made an oral request for five
categories of documents, and they followed up via email
Thursday.

wWe have produced fully responsive documents for four
of those five categories, so those four are done. And we did
that by the end of the day Friday. The fifth category 1is, as

Mr. Yetter notes, PMUR reports. We believe there are 203 of

them.

THE COURT: Okay. Where are they?

MR. SHAH: Well, they're in the process of being
produced. we -- we don't object to producing them at all, Your
Honor.

THE COURT: Where are they physically?

MR. SHAH: Physically with Superior, Tike
Titerally -- if you mean physically, Your Honor, they have
the -- they have the documents.
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THE COURT: Where are they located?

MR. SHAH: Your Honor, I believe -- I don't mean to
be blunt here, but the cloud. I think they are literally
speaking like Internet electronic files.

THE COURT: So how --

MR. SHAH: Stored files.

THE COURT: -- do we get them to just shuttle them
down here?

MR. SHAH: So we've already started that process,
Your Honor. I'm just saying -- giving the timing.

So they are all going to be marked confidential
because they contain PHI. But under your Court's existing
protective order, they would be marked confidential, produced
confidentially. we would ask that Mr. Yetter, if he were to
submit them as exhibits, submit them under seal.

My understanding as of last night that 60 have been
sent to the State already. Superior is rolling production,
Your Honor, to get -- try to get these out as quickly as they
can. I have not been able to check email since 7 --

THE COURT: Wwell, how hard is it to get -- to
download something from the cloud?

MR. SHAH: Your Honor, I -- 1it's Superior's data
systems. I don't know how long it takes them to get it.

THE COURT: Have you asked them?

MR. SHAH: Yes, Your Honor. They told us --
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THE COURT: What did they tell you?

MR. SHAH: They initially told us the time that would
be unacceptable to us, so we yelled at them a little bit, Your
Honor. And they said that they are going to produce them on a
rolling basis. And they plan to get them done sometime this
week for all of them.

They -- Tike I said, Your Honor, they produced 60
Tast night that are being marked confidential and might have
been produced to Plaintiffs this morning. Again, I -- we don't
have Internet in this courtroom right now to check that. I
don't know if Mr. --

THE COURT: Can I put somebody -- what they're trying
to do -- we don't have any audio on the zoom. They're trying
to change out the equipment as we speak, new equipment, so
there's audio on the zoom.

MR. SHAH: But, Your Honor, we agree to producing
these documents, and we are going to produce them.

THE COURT: Well, I think the point is he needs them
for this hearing.

MR. SHAH: Your Honor, I mean, to be perfectly
honest, we received this formal --

THE COURT: 1It's always best.

MR. SHAH: We received these -- this formal request
Thursday. we will produce them within a week, Your Honor.

THE COURT: You got 60 right now?
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MR. YETTER: Yes, Your Honor.

THE COURT: Mr. Yetter, have you gotten those 607

MR. YETTER: Not to -- not to my knowledge. Not when
I left this morning, Your Honor.

But let me correct something that counsel just said.
The lawyer for Superior Health said she would get all the rest
today to the State.

MR. SHAH: Perfect.

MR. YETTER: I could not get a straight answer over
the weekend when we were going to get them. It was all this --
well, we're going to have to mark them and this and that.

These -- I would just point out, Your Honor -- and
this is part of why the system is so broken. on behalf of the
Children, our clients, we made this request for these -- this
Psychotropic Medication Review eight months ago.

THE COURT: I thought I talked about it in the
hearing, the last hearing.

MR. YETTER: The reviews are done. The reports are
out, and we the requester never got a copy. And now counsel
for the State is saying, well, they can wait around, we'll give
it to them in a week or what -- you know, this is -- you're
asking it for so quick.

This was eight months ago, and we didn't even get the
report, and we're the requester. Wwhat happens when a caregiver

asks for a review? They never get a response either,
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evidently. Certainly we have not.

So, Your Honor, I'm a little frustrated, because I
could not get a straight answer over the last several days.
But it is important.

THE COURT: I'll tell you what. why don't you send
somebody from your team to call up and see what the Tatest --
Mr. Shah's team -- see what information we've got right now.

MR. SHAH: Mr. Yetter, I believe you've been dealing
with someone who's not in this room, so they should at Teast
have their phone available to them. So if your team would Tike
to call.

But Mr. Yetter just said that Superior will be
producing them by the end of the day today. we have no
objections to that, Your Honor.

THE COURT: Well, I know that, but you -- it's your
contract with Superior, not Mr. Yetter's. And you're in a
better position to put the --

MR. SHAH: We will put pressure on them as needed.

THE COURT: Put the pressure on them. If you can
call them today and see what the update is. You've got 60 out
of 204, but Mr. Yetter doesn't have them.

MR. SHAH: I believe 203, but yes, Your Honor.

THE COURT: 203. Sorry. 203.

MR. SHAH: Yes.

THE COURT: You've got 60 available. And he -- can
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you get them to him?

MR. SHAH: Yes, Your Honor.

THE COURT: Who on your team can go out now and call
Superior and say what's the status of the other 143.

MR. SHAH: Wwe'll send someone out, Your Honor.

THE COURT: 1437 1Is that right? Something Tike
that.

MR. SHAH: Yes, Your Honor. I think that's the math.

THE COURT: My math is not good.

MR. SHAH: Yeah. Neither am I.

THE COURT: So you can do that now?

MR. SHAH: Yes, we can send someone out and try to
find that information.

THE COURT: Okay. Let's do that now.

How are we coming on the zoom?

IT TECHNICIAN: Still trying to figure it, Judge. So
it's not our VTC units. It's not this. We tried it on another
one up there.

THE COURT: They worked this morning, though?

IT TECHNICIAN: It was connected.

COURTROOM DEPUTY CLERK: It worked. I got an email
from someone saying that they could hear earlier.

IT TECHNICIAN: I tested it as well.

THE COURT: So what happened? Somebody pushed the

buttons now?
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IT TECHNICIAN: Now 1it's giving us a message that
somebody has enhanced closed captioning on, and then it kicks
us out. So I'm not sure where that setting is.

THE COURT: Can we communicate with those people?

IT TECHNICIAN: We can unmute here.

THE COURT: Tell me how to do that. Communicate and
see who's got enhanced closed captions, and we'll have to kick
them out and send them a transcript. Can we do that?

(Technical interruption)

IT TECHNICIAN: Who are we connected on? O0h, the
court audio.

THE COURT: Could you mute that, Lori?

IT TECHNICIAN: So 1if anyone has enhanced closed
captioning on, would you kindly turn that off and --

THE COURT: We're unable to get sound to everybody,
because unfortunately that -- what we can do, if you will
provide your contact information, the one who's using closed
captions, to the Court Clerk here, we will get you a transcript
so you won't have missed out on anything.

But you need to turn off, unfortunately, closed
captions. I don't know the problem, but it interferes with
getting sound to everybody else.

IT TECHNICIAN: Thank you, Judge.

(Discussion off the record)

THE COURT: Okay. cCan you find out if anybody can
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hear now?

IT TECHNICIAN: They can hear you.

THE COURT: They can hear -- you can hear me, but you
may not be able to hear from the podium?

IT TECHNICIAN: Correct. They may pick them up a
little bit, but --

THE COURT: Can anybody -- Mr. Yetter, would you come
back to the podium and see if people can hear you?

MR. YETTER: Certainly, Your Honor. Testing.

THE COURT: Can you hear Mr. Yetter? Can anybody
hear Mr. Yetter?

MR. YETTER: Testing, testing, testing.

THE COURT: Ms. Hardin?

(Pause)

THE COURT: Can anybody hear now?

MR. YETTER: Testing, testing.

(Pause)

THE COURT: Can anybody hear?

MR. YETTER: Testing, testing, testing.

(Discussion off the record)

THE COURT: See if -- Mr. Yetter, if you sit down if
you can be heard.

MR. YETTER: Sure. Testing, testing.

THE COURT: Can you hear that?

MR. RYAN: They can hear the Judge but not the
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podium.

MR. YETTER: Testing.

THE COURT: Wwell, if I put Mr. Yetter back in his
seat with a microphone, can you hear that?

MR. YETTER: Testing, testing, testing.

(Discussion off the record)

THE COURT: In the meantime, why don't you go ahead
and put that exhibit up, Mr. Lundry? Put the exhibit up.

(Pause)

THE COURT: Can you go print that out and bring it in
physically?

(Discussion off the record)

LAW CLERK: Okay. Judge, it's up there.

THE COURT: Okay. Mr. Shah, the email is up there
identifying the adult foster care.

MR. SHAH: Do you mind, Your Honor, if I go a Tlittle
bit closer? My eyes are not quite as --

THE COURT: Go right ahead.

MR. SHAH: -- good as they should be, I guess.

MR. RYAN: Your Honor -- Your Honor, can you --

THE COURT: They're all off.

MR. RYAN: Okay. So, Your Honor, there are three
emails that I sent to counsel and to the Court. The first is
this email which notices us of the monthly HHSC data production

in which we're advised that the State has posted to 1its
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Sharepoint site the data and information that we need for our
monitoring work. 1In the second email that I sent, there is a
photo capture of the title if you can scroll up. Scroll up
more, please.

THE COURT: Scroll more.

MR. RYAN: Right there.

THE COURT: Stop.

(Technical interruption)

MR. RYAN: So here you'll see a not -- atypical
facility type that is identified in the monthly data
production. This occurred most recently, again, in the State's
September data production.

And then in the third email that I just sent to
counsel for the parties and to the Court, I identified where in
our September 19, 2023 and November 10, 2023 updates to the
Court we identified the files that we drew from. The State
would only have to go into the files that we relied on to

identify the information, including the AFC programs that we

used.

(Technical interruption)

THE COURT: Okay. Have you got that, Mr. Shah?

MR. SHAH: Yes, Your Honor. Can we pull back up
actually his -- the response to our objections that -- or our

objection, whatever docket that may be?

THE COURT: Yeah. Can you put on the response to the
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ones that were filed Tast night?

MR. SHAH: Or even our objections, Your Honor, that
Tays it out.

THE COURT: Put up his -- their objections.

(Technical interruption)

MR. SHAH: Your Honor, if it's a hassle, it's okay.
We -- we see the email.

(Technical interruption)

MR. SHAH: Do you mind if I Took at your binder
there, or is it --

LAW CLERK: 1It's all right.

MR. SHAH: I want to make sure he's pulling up the
right thing.

(Technical interruption)

THE COURT: Okay, Mr. Shah?

MR. SHAH: Okay, Your Honor. So I think that email

relates to this response right here. we'll look at it, Your

Honor, but I think one thing we just want to be very sure of is

the clarification.

There are so many different programs, as Your Honor
understands, but there is -- I believe it was actually Tlinked
in the footnote Mr. Ryan put together. There is a link to
something called --

(Technical interruption)

IT TECHNICIAN: Sorry about that.
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MR. SHAH: That's all right.

IT TECHNICIAN: I'l1l mute it for now.

MR. SHAH: There is something called adult foster
care. I think we just want to be very clear here that we need
to have licensed ICF/IID is not within that larger category.

This, Your Honor, is just making sure that the
reports are 100 percent clear on something like this. As you
can tell, it's just a --

THE COURT: Well, instead of filing an objection with
your name on it, you just call Mr. Ryan.

MR. SHAH: Your Honor, we've been -- Your Honor said
at a previous hearing that Monitors are essentially arms of the
Court.

THE COURT: Yes. Within the order --

MR. SHAH: Wwe're uncomfortable --

THE COURT: If you ever read the back orders, they
have equal access to both sides, and you have equal access to
them.

MR. SHAH: Your Honor, we -- we wanted to put these
things in the record so we have no accusations from Plaintiffs
that we're communicating about the substance of things by
Tawyers to the Monitors. If Your Honor is instructing us not
to do that, we're happy to listen to Your Honor.

THE COURT: I don't want to waste everybody's time

with addressing these ridiculous, spurious objections.
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You have adult foster care. You have my class of
children rooming with adult foster care people. And that's the
bottom Tine.

You don't need to be messing with objecting about
there is no such thing as adult foster care 2c, or whatever
you're talking about, because there is. And that's what this
PI was about. It was a joint housing with adult foster care,
mentally disabled and adults, with my class of PMC --

(Technical interruption)

THE COURT: -- mentally challenged PMC children.

And you actually have a place where they were rooming
in the same room, locked in the room together, and the adult.
And then my PMC class child had to jump out of a window and run
to a neighbor to escape. That's not denied. You didn't deny
any of that. You just denied that there was AFC abbreviation,
right?

MR. SHAH: We do have other objections, but, yes,
Your Honor, not on the point you're having.

THE COURT: Well, you're not objecting to what
happened to those children. That's -- there are no objections
in that.

MR. SHAH: Your Honor, I don't recall the specific
circumstances.

THE COURT: The specific language was we are so sad,

something to that effect, of what happened to these children,
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and there are no excuses. That's what you put in your
response.

Let me see if I've got that right.

(Pause)

THE COURT: Can you find that in their response, the
Defendants' response to the PI? Mr. Ryan, can you show me
where that is?

MR. RYAN: Yes, Your Honor.

(Discussion off the record)

THE COURT: Did it work?

(Discussion off the record)

THE COURT: Okay. Page 3 of your initial objections
to Remedial Order 3, you state as to the PI investigations that
there's no excuse for what happened, what many of these
children went through. The Monitors' report recounts many
heartbreaking stories. Defendants are committed to continuing
to take steps to prevent tragedies like these from occurring
and to fully -- and to fully investigate them when they do.

That was your statement about the Monitors' report
for the PI investigations. And then followed these bizarre
objections.

(Pause)

THE COURT: 1Is there any way to get this courtroom
cool? Any possible way? This 1is intolerable for all involved.

(Pause)
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THE COURT: Do we have a response yet from your
person, from Superior?

MR. SHAH: No, Your Honor. They're outside
somewhere.

THE COURT: Okay. Good. Thank you.

MR. SHAH: Yeabh.

THE COURT: They're on it?

MR. SHAH: Yeabh.

THE COURT: And I guess another thing, Mr. Shah,
about objecting to the adult foster care designation, which is
your -- is the State's designation, what difference does it --
could it possibly have made -- you knew where this happened, on
where these children were housed. And one of -- at least one
of the two institutions had adult foster care in it, right?

MR. SHAH: Your Honor, I don't have the report in
front of me, but if Your Honor is fairly characterizing it,
we'll look at the report, though.

THE COURT: Wwell, I expect you to do that before you
file these objections.

MR. SHAH: Your Honor, we did at that time. Wwhat I
mean is we don't have it in front of me here for this contempt
hearing, Your Honor.

(Discussion off the record)

THE COURT: So, Mr. Shah, at Teast tell me what the

nature of the AFC objection was. what was the -- what was the
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reason for it, and what is it supposed to mean?

MR. SHAH:

Tanguage used to make sure that it's precise.

THE COURT:

MR. SHAH:

Acronyms are hard to remember, Your Honor, off the

top of my head, the II --

THE COURT:
memorized.

MR. SHAH:
that --

THE COURT:

MR. SHAH:

THE COURT:
been off?

MR. SHAH:

THE COURT:
in your memos?

MR. RYAN:
I'11 confirm that.

THE COURT:

possible reason there would be to object, because it was clear

where this happened,

I'm sorry.

I just got a note -- Ms. Fowler, could you check on that?

Your Honor, we're just clarifying the

And from what to what?

To the -- it disappeared.

You're supposed to have this all

Your Honor, I am trying actually to do

A1l right.

-- for lack of any other materials here.

So you didn't Tike the II? It may have

That one, yeah, Your Honor.

So there, Mr. Ryan. Did you have the II

I believe -- I believe so, Your Honor.

Thank you. I'm just not seeing what

what was going on.

Did somebody just -- where's Mr. Garrett?
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MR. YETTER: I think the security -- the Marshal is
talking to him outside about maybe a laptop or a phone.

THE COURT: Oh, no, I had authorized the Taptop for
everybody but not the phones.

Could you go check on that?

MR. YETTER: I heard them -- I saw them talking.

THE COURT: Wwould you bring him in here, please?

Sorry. Could you come in, Mr. Garrett?

Mr. Garrett, I'm sorry. What's the issue?

Ms. Fowler just tells me you were hauled out.

SECURITY OFFICER: Wwe had somebody complain, another
reporter complain because he has a laptop, and I just needed to
verify that he had access that he could have it in the
courtroom.

THE COURT: No, all you need to do is ask me. He
can -- any reporter --

SECURITY OFFICER: I didn't want to disturb you, Your
Honor. That's the problem.

THE COURT: No, I -- I've got voices coming out of
the air here. You can't disturb me.

SECURITY OFFICER: If he's okay with it, you're okay
with it.

THE COURT: All reporters can bring in laptops but
not phones. And I've asked them to not use the camera or

recording app on their laptop, if any.
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SECURITY OFFICER: Okay. So you're okay with the
other reporters?

THE COURT: Absolutely.

SECURITY OFFICER: Okay. Wwe were told no reporters
were allowed to bring laptops.

THE COURT: Oh.

SECURITY OFFICER: That's what we were told.

COURTROOM DEPUTY CLERK: They can't bring cell
phones.

THE COURT: No cell phones.

SECURITY OFFICER: Wwe were told laptops as well, Your
Honor .

THE COURT: No, sir. All Taptops, because that's how
they type.

SECURITY OFFICER: Perfect. That's all we needed to
know, Your Honor. Our -- what we were told was totally
different than what y'all are saying.

THE COURT: No, I'm sorry. There was just one of
those mixup in communications.

SECURITY OFFICER: Okay.

THE COURT: But we're all straight now. And make
sure that the reporters have their laptops.

SECURITY OFFICER: All right. 1I'll make sure that
happens, Your Honor.

THE COURT: Because they're kind of the voice of the
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people.

Are you okay, Mr. Garrett?

MR. GARRETT: Yes, sir. Yes, ma'am.

THE COURT: You didn't get frisked or anything?

MR. GARRETT: No, no. NoO, Your Honor.

THE COURT: So I never met you, Mr. Garrett. It's
nice to see you. Though I read what you write.

MR. GARRETT: I read what you write, too, Your Honor.

THE COURT: 1It's good to know we both read.

(Discussion off the record)

THE COURT: Okay. I really need to know who can cool
down this room.

COURTROOM DEPUTY CLERK: Felicia has checked with
GSA.

THE COURT: I need you to call GSA. Obviously
they're not paying any attention.

IT TECHNICIAN: Judge, we're back up.

THE COURT: Oh, we're on?

IT TECHNICIAN: Yeah.

THE COURT: We're all set.

IT TECHNICIAN: So we're set. 1It's connected. I
just heard it through her laptop, so we're just waiting for
everyone else to move over to the new meeting.

THE COURT: Thank you.

IT TECHNICIAN: Thank you for your patience, Judge.

Todd Anderson, RMR, CRR (214) 753-2170



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

vol. 1 69

I apologize.

THE COURT: I don't have any patience. Nobody has
ever accused me of that. But thank you for your work and your
patience.

(Pause)

THE COURT: Mr. Yetter and Ms. Lowry, I just found
that Strayhorn study Tlast night, the 2004, 2006. Am I correct
in assuming -- and I'm not leaving y'all out. 1It's just
because he was here and I was here and y'all weren't -- nobody
could find those studies.

MR. YETTER: Oh, no, I think we had them. we had
them at the trial, Your Honor.

THE COURT: You did?

MR. YETTER: They were exhibits.

THE COURT: What study were we missing that nobody
could find?

MR. YETTER: That I don't remember, but I do remember
the Strayhorn studies --

THE COURT: Was it admitted? Because I don't think I
ever saw it.

MR. YETTER: Yeah, I believe it was admitted, Your
Honor .

THE COURT: Okay.

MR. YETTER: Because I think it was important 1is it

was the same problems 20 years before that you were --
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THE COURT: That is now. And that's why I was
reading it again last night.

MR. YETTER: Yes, yes.

THE COURT: Because I thought, oh, my goodness.

MR. YETTER: Same problems, different children.

THE COURT: Well, it was pretty informative.

MR. YETTER: It was. And it was actually -- had
many, many good recommendations, most of --

THE COURT: Excellent. None of which were followed.

MR. YETTER: -- most of which have never been
enacted.

THE COURT: Wwell, the PMRU was followed, we think,
because we haven't seen them.

MR. YETTER: Yeah. well, that is an issue, Judge,
we're going to talk about in this hearing. It is -- it's --
frankly, it's a mess. The psychotropic medication reviews 1is a
big issue.

THE COURT: And I think it's the Defendants' position
is that that's not covered by the remedial orders.

MR. YETTER: Well, it's a contractual requirement,
Your Honor, and the Remedial Orders require them to keep track
of contractual violations.

THE COURT: Well, they're supposed to be
investigating under RO 3. And that's part of --

MR. YETTER: And investigate them, yes. Exactly,
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Your Honor.

THE COURT: And they are not investigating doctors.
They are investigating what's happening to the children on the
drugs.

MR. YETTER: Wwhat providers -- the caregivers are
doing. That's the key thing that we are --

THE COURT: And the last time we met, I don't think
we still had the medical consenter issue straightened out. I
was told -- who was it? Ms. Muth? Commissioner Muth or
commissioner Young told me it was all straight, and it turned
out it wasn't, that staff members were still calling in
prescriptions.

MR. YETTER: Yes. Facilities were being named as --

THE COURT: Is Commissioner Muth here?

MR. YETTER: Commissioner Muth is right here on the
first row, Your Honor.

THE COURT: Okay. Thank you.

(Pause)

THE COURT: Okay. Wwe're trying to -- there are 640
or so people on zZoom that we're trying to reconnect. Do
you-all want to wait, take a break? what do you want to do?

MR. SHAH: The number 1is slowly going up, Your Honor.

MR. YETTER: It might be a good time to take a short
break, Your Honor.

THE COURT: Okay. Wwe'll take a short break.
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SECURITY OFFICER: All rise.

THE COURT: Thank you. You can be seated.

(Recess)

THE COURT: Thank you. You may be seated.

okay. I think everybody is back on now.

wWe're ready to go with the contempt. And what the
zoom audience missed was that the majority of the objections
that were filed by the State's responses by the Monitors to
various documents, and we sorted through that.

So, Mr. Yetter?

MR. YETTER: Yes, Your Honor. May it please the
Court.

I know the Court does not need any sort of
introduction or opening statement. By way of roadmap, we are
going to cover our six grounds for the show cause motion. Some
witnesses are going to cover more than one ground. Wwe're going
to start with Provider Investigations, but then many of the
witnesses cover several issues, and I will flag the Court
before every witness on what basic issues they will cover.

THE COURT: I think you did that on the witness list
that you filed yesterday.

MR. YETTER: Not as much as we probably should have,
Your Honor.

THE COURT: Okay.

MR. YETTER: But we will -- I will do it more.
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We expect our evidence to go through wednesday based
on the witnesses that we have, of course subject to the State's
cross-examination, which I'm hoping is not much more than our
direct examination. That's what we have calculated. And so
we're trying to get through four or five witnesses a day, which
we think we can do and finish by wednesday.

THE COURT: Okay. Be nice to wrap up by the end of
the week.

what do you think, Mr. Shah?

MR. SHAH: Your Honor, I think hopefully we can.
what I would say is it sounds Tike Mr. Yetter is going to
present witnesses in support of his contempt motion.

THE COURT: And it will also be in support of your
defense probably.

MR. SHAH: Potentially, Your Honor. Wwe would ask two
things on that, Your Honor.

Until we know everything that Mr. Yetter is going to
be presenting in defense, we obviously don't know what we are
shooting at completely with our defense. So we would have to
call witnesses after he is done with his presentation --

THE COURT: Right.

MR. SHAH: -- to support our defense.

So, Your Honor, we would ask that we reserve our
witnesses until the end.

THE COURT: Of course.
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MR. SHAH: And, of course, reserve also our redirect
until Mr. Yetter is completed, and we could recall witnesses
once we know everything he's presenting.

THE COURT: You do -- you do your redirect as much as
you can while he's -- while his witnesses are on the stand.

And if you need to recall them, Mr. Yetter will have their
contact information. You make sure you have it for Mr. Yetter.
And then you can notify them if you need to recall.

MR. SHAH: That sounds perfect, Your Honor. A couple
more just housekeeping things, I guess, on the order.

THE COURT: Okay.

MR. SHAH: Given that we may or may not be
questioning the witnesses on issues that Mr. Yetter has not
raised in his direct, we would ask that we waive the
requirement that our cross be Timited to only the issues raised
by direct, because, again, we're going to have to call our
defenses --

THE COURT: I don't have any problem with that.

MR. SHAH: Perfect.

THE COURT: It's for the benefit of the witnesses and
their time and everybody's time.

MR. SHAH: Absolutely, Your Honor.

And then, too, Your Honor, I guess in that case,

Mr. Yetter -- I don't know if that was the end of Mr. Yetter's

opening or if he still has an opening. I will always

Todd Anderson, RMR, CRR (214) 753-2170



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

vol. 1 75

absolutely defer to him if he has more. we would ask that we
reserve our response until after he's presented his case.

THE COURT: I would think so unless you want to --
you can do both. You can make some when he finishes and then
you can do it again.

MR. SHAH: Okay. Wwell, Your Honor, and then the Tast
thing, Your Honor, is that Defendants are going to be invoking
Rule 615 which will require that witnesses be excluded from the
courtroom and do not hear any other testimony.

THE COURT: Unless they're expert witnesses.

MR. SHAH: Your Honor, we haven't received any expert
witness designations.

THE COURT: I assume that that -- Ms. Miller is going
to be an expert witness because she was in the first trial.

MR. YETTER: And Dr. Bellonci is, Your Honor.

THE COURT: And Dr. Bellonci.

MR. YETTER: We named -- we named both of them.

MR. SHAH: You name or named?

MR. YETTER: We named in our witness 1list both of
those witnesses.

MR. SHAH: Your Honor, that does not satisfy the
requirements of Rule 26(a)(2). Parties have to disclose expert
witnesses at least 90 days before this thing is set for trial
or at least in some --

THE COURT: This -- for one thing, I don't think this
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applies to contempt. I'm going to exclude those two witnesses
from the rule.

Any witnesses you have, bring them in and let's get
them in sworn in now, including the experts if they're here.

MR. YETTER: We have --

THE COURT: Do you have any experts at all, Mr. Shah?

MR. SHAH: Your Honor, we did not know there would be
experts being presented, so we have not been given an
opportunity to prepare experts if we wanted to. As of right
now, none of them are witnhess --

THE COURT: You know what the charges are. If you
need experts to refute them, that's not -- that's not -- that's
sort of elementary, watson.

MR. SHAH: Your Honor, we have not received the
reports from these experts at all.

MR. YETTER: This is a contempt hearing, Your Honor.
This is not a trial under Rule 26. This is a contempt hearing.
We gave them notice of -- that these witnesses --

THE COURT: Of their --

MR. YETTER: -- who are obviously experts. One of
them testified at the original trial as an expert.

THE COURT: And she's still an expert.

MR. YETTER: She is. And what their topics are. So
they've known about this for probably two or three weeks

already. So we have --
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MR. SHAH: Your Honor, we have some of our witnesses
here, Your Honor. Some of them are not coming in --

THE COURT: Wwell, I'm not understanding, Mr. Shah.
If you needed experts, you know exactly what the charges are.
what could be the hesitation in your getting experts?

MR. SHAH: Your Honor, until we -- for rebuttal
testimony, we did not receive any written reports from these
experts from Mr. Yetter --

THE COURT: They're not required. Do you need
experts?

MR. SHAH: Your Honor, we --

THE COURT: I think you need lots of experts, but
that's only my opinion.

MR. SHAH: Your Honor's ruling that Rule 26(a)(2)
does not apply to this hearing; therefore, the Plaintiffs are
not obligated to provide any of the disclosures or notification
required by that rule.

THE COURT: It's not a trial.

MR. SHAH: So Your Honor --

THE COURT: Go ahead.

MR. SHAH: -- 1is ruling that 26(a)(2) does not apply.

THE COURT: Go ahead, Mr. Yetter.

Are you finished?

MR. YETTER: Yes, Your Honor. And we did give them

disclosures. They know what these witnesses are going to
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testify about.

MR. SHAH: Your Honor --

MR. YETTER: We will get all of our -- some of our
witnesses are out in the hall, Your Honor, so that -- because
of the rule. So we'll go get those witnesses to come in and
get sworn and --

THE COURT: And your witnesses, Mr. Shah?

MR. YETTER: The State's witness --

MR. SHAH: Your Honor, we don't know which witnesses
we're going to call until we hear his presentation, so --

THE COURT: Okay. Oh, my goodness.

MR. SHAH: we'll Tet Mr. Yetter bring his witnesses
forward.

THE COURT: That is the most absurd thing I've ever
heard anybody say. You know what these charges are. If you
can defend them, bring in your witnesses now. You don't have
to use them. I want to place them under the rule if they're
here and you intend to use them at any -- in any possibility,
combination, or permutation.

MR. YETTER: And, Your Honor --

MR. SHAH: Okay. Your Honor, we will --

THE COURT: Wait a minute.

MR. YETTER: We have named their -- their employees
as our witnesses.

MR. SHAH: We can bring them 1in, Your Honor.
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MR. YETTER: We believe they would be here, ready for
testimony.
THE COURT: Okay. Bring them in.
MR. SHAH: They're in the building, Your Honor. Wwe
can -- it might take us time to go get them. They're down --
THE COURT: You're the one that invoked the rule, for

goodness sake, Mr. Shah. Now you don't have your withesses
here?

MR. SHAH: Your Honor, our breakout room, so to
speak, Your Honor, 1is on a different floor.

THE COURT: We never -- I never had breakout rooms
before. How did this come about, by the way?

MR. SHAH: I don't know, Your Honor. We --

MR. YETTER: They asked for them, Your Honor.

MR. SHAH: We requested space to have room for
attorneys to meet while we're in the courtroom.

THE COURT: Wwho did you ask?

MR. SHAH: Ms. Purifoy.

THE COURT: Okay. Bring in your witnesses now.

MR. SHAH: Okay, Your Honor. We can go send someone
to get all our witnesses.

THE COURT: That would be good. You're the one
invoking the rule.

(Pause)

THE COURT: I think we're doing this in two batches.
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MR. YETTER: Two batches.

MR. ADAMS: Your Honor, we're physically going to get
our witnesses because they don't have their cell phones in the
building, so it will be just a minute.

THE COURT: Wwould you say that again?

MR. SHAH: Your Honor, we're physically going to get
our witnesses. They don't have their cell phones, obviously.
They were told not to bring cell phones.

THE COURT: Right.

MR. SHAH: So we're going to get them physically.

THE COURT: Do they need their cell phones?

MR. SHAH: No, Your Honor. Wwe're just saying why we
didn't just call them. we sent someone out to go get them.

THE COURT: Oh, okay.

MR. SHAH: Yeabh.

MR. YETTER: Your Honor, we have two of our fact
witnesses here that the Court can swear in if that's okay.

THE COURT: Okay. Whoever you've got here, come
forward and we can do that.

wWould you raise your right hand, please?

MR. YETTER: Right hand. The other right.

THE COURT: I have a problem, too. To me they're
both correct and right.

(The witnesses were sworn)

MR. YETTER: Your Honor, let me introduce you to
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Jackie Juarez, a very recent -- no longer, but very recent PMC
child within the custody of the State of Texas. And Hannah
Reveile, who is very knowledgeable and was once an employee of
the State of Texas as a conservatorship caseworker.

THE COURT: Thank you.

MR. YETTER: They will be two of our witnesses today,
Your Honor.

THE COURT: Okay. what has happened is that one
party has invoked what's called the rule, which means that you
can no longer discuss the case with anybody except the Tawyers
involved or remain within hearing distance of anyone discussing
the case.

And the reason for that rule is sometimes if you sit
in on a case and you hear other witnesses tell the same story
that you know, it might unconsciously influence your testimony.
So we want your testimony to be fresh from your own memory.

Any questions about that?

MS. REVEILE: No, Your Honor.

MS. JUAREZ: NoO, Your Honor.

THE COURT: Can you explain the rule to them?

MR. YETTER: Yes. Yes, we will, Your Honor.

THE COURT: Thank you very much. 1It's good to
see you.

MR. YETTER: And they're just going to be right

outside or in that room outside.
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THE COURT: And don't be nervous. These lawyers are
more nervous than you are.

MR. YETTER: She's going to do great, Your Honor.

(Pause)

MR. SHAH: Your Honor, two quick things. One is I
wonder --

MR. YETTER: Sorry. One more witness is in the
courtroom, Your Honor.

THE COURT: Administer the oath, please.

COURTROOM DEPUTY CLERK: Yes, Your Honor.

Please raise your right hand.

(The witness was sworn)

THE COURT: Your full name, please, sir?

DR. BELLONCI: Dr. Christopher Bellonci.

THE COURT: And you're -- he's 1in the expert
category?

MR. YETTER: He is absolutely an expert, and his
expertise is in psychotropic medications, Your Honor.

THE COURT: Oh. 1I'm anxious to hear about that.

Are you an M.D.?

DR. BELLONCI: I am.

THE COURT: And a clinical pharmacologist, or what is
your background? 1I'l1l find that out, but I'm just curious.

DR. BELLONCI: I'm a board certified child and

adolescent psychiatrist.
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THE COURT: Okay. well, this will be interesting.

MR. YETTER: His testimony probably won't be till
Tate Tuesday or wednesday --

THE COURT: Okay.

MR. YETTER: -- Your Honor, but he is -- with the
Court's permission, he 1is going to listen to the testimony of
the other fact witnesses.

THE COURT: So have you been in here all morning?

DR. BELLONCI: I have.

THE COURT: When I was talking about how the children
come in and damaged and come out that way?

DR. BELLONCI: Yes.

THE COURT: 1It's very disappointing, isn't it?

DR. BELLONCI: Yes.

THE COURT: Anyway, so that rule doesn't really apply
to you, because you can sit here and listen to the testimony
and use it as part of your testimony as you see fit. So --
and, of course, you can talk to the Tawyers.

DR. BELLONCI: Yes.

THE COURT: Anything -- any other warning I should
give him, Mr. Shah?

MR. SHAH: Not that I'm aware of, Your Honor.
Obviously we maintain our objection to him being called as an
expert which Your Honor has overruled. We understand.

THE COURT: Thank you very much.
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DR. BELLONCI: Thank you.

MR. SHAH: While we wait for other witnesses to come
forward, two other just quick clarifications, Your Honor. 1If
Mr. Yetter does have a witness order and when he might be
calling people, we don't necessarily have to have people
waiting right outside the courtroom.

THE COURT: Exactly.

MR. SHAH: So whatever Mr. Yetter decides. And
especially in terms of the staff of ours he plans on calling,
if he can tell us whether they need to be here today or
tomorrow or Wednesday. He doesn't have to decide now, of
course, Your Honor.

THE COURT: Do you office here, Mr. shah? I know
Ms. Ho does.

MR. SHAH: I Tlive in Houston, Your Honor.

THE COURT: Okay. But you office here, Ms. Ho,
right?

MS. HO: Yes, Your Honor, I do.

MR. SHAH: And then the second thing, Your Honor, I
just wanted to clarify, Your Honor said that Mr. Yetter will
get a chance to present his testimony to establish a prima
facie case for contempt --

THE COURT: And then we decide whether to move
forward.

MR. SHAH: And then Your Honor will decide whether
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we -- if he has met that burden and in which case we have to
defend ourselves from that charge.

THE COURT: Yes, sir.

MR. SHAH: All right. Thank you, Your Honor.

MR. YETTER: And 1in that regard, one thing I want
to -- I do want to raise, Your Honor, just for the sake of
witnesses. Defense counsel should cross-examine the witnesses
after they give direct testimony on our behalf rather than call
them twice. That's the protocol that we have used for every
hearing during the trial.

THE COURT: That's what I intend to do.

MR. YETTER: And counsel at one point suggested to me
that they were not going to ask any questions, they were going
to reserve all their questions for all the witnesses until
their case, which would be very inefficient and very
duplicative.

THE COURT: Yes, it is.

MR. YETTER: And very --

THE COURT: 1It's not a good use of the witnesses'
time, so --

MR. SHAH: Your Honor, let me clarify.

THE COURT: I think we straightened that out already.

MR. SHAH: oOnly if we needed to recall based on
something that Mr. Yetter has raised later.

THE COURT: Subsequent. Subsequent to their
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testimony. Yes, of course.

MR.
that.

THE

Are

MR.

MR.

Any
in?

MR.

MR.

YETTER: We're fine with that. we're fine with

COURT: I think we're clear.

we ready to go?

YETTER: Yes. Wwell, there's some more witnesses.

SHAH: I think there's more witnesses.

more witness for you today that need to be sworn

YETTER: No.

SHAH: I'm sorry. Then I should ask, any of our

witnesses that need to get sworn?

MR.
MR.
are present?
MR.
that's in the
THE
MR.
THE
DR.
believe that.
THE
DR.

THE

YETTER: Yes. Yes.

SHAH: So which ones do we need to ensure today

YETTER: Your Honor, we have one more witness
courtroom. Ms. Miller, Vvi Miller.

COURT: Oh, Ms. Miller.

YETTER: If you would come forward.

COURT: How 1is your grandchild?

MILLER: She is almost 11 years old, if you can

COURT: Mine is -- oldest one is in college now.
MILLER: Almost 11 years old.

COURT: And the next one is in high school. Can
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you believe how much time has gone by?

DR. MILLER: And, you know, they grow up too fast. I
don't love it. Wwhat am I supposed to do?

THE COURT: That's good.

DR. MILLER: Oh, sorry.

COURTROOM DEPUTY CLERK: Raise your right hand.

(The witness was sworn)

THE COURT: Well, either my eyes are failing or you
haven't changed a bit, so --

DR. MILLER: Thank you. That is very, very kind.

THE COURT: No, I don't think my eyes are failing.

So, Ms. -- Dr. Miller, I just want to tell you that
for the same thing I said to the other gentlemen, you are --
have been classified before in this case as an expert witness,
and I figure you haven't Tost your expertise, so you can
continue right along. So you can stay in the courtroom, but --

You know what? I'm not sure they're supposed to talk
to other witnesses, are they?

MR. YETTER: We are not going to have them talk to
other witnesses, but --

THE COURT: The doctor is still here, too.

Don't either of you talk to any other witnesses, just
the Tawyers. But you can stay in the court and Tisten to
everybody's testimony.

DR. MILLER: Great. Thank you.
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MR. SHAH: Your Honor, our witnesses are -- there's a
Tong 1ine of them at security right now. The Marshals are
checking them for -- I don't know what, Your Honor.

THE COURT: Ask Mr. Garrett.

MR. SHAH: None of them have cell phones, so I don't

know.

MR. ADAMS: Your Honor, may I clarify? If you're
doing them one at a time -- I stepped out, so I'm not sure. I
can get them one at a time, or if you want the group -- to wait

for the group to clear security.

THE COURT: No, we do them all together.

MR. ADAMS: That's what I thought. Okay.

THE COURT: All together.

MR. SHAH: Hopefully soon, Your Honor, they'll be
through security.

THE COURT: At the original trial, Ms. -- Dr. Miller
and I compared grandchildren when they were -- hers was a
newborn really and --

MR. SHAH: I understand yours lives in Dallas, Your
Honor?

THE COURT: Mine are now 20 and 16, and they were
quite young at the time.

DR. MILLER: Mine wasn't born yet when I was first
here.

THE COURT: Yeah.
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(Pause)

THE COURT: It's still warm in here.

MR. SHAH: We have a couple bottles of water, Your
Honor, if you want one.

THE COURT: You are welcome to have water at the
tables.

I don't know what the rules are. 1In my courtroom in
Corpus Christi the wiring is in -- you know, in panels, so
we're very careful about what's drunk there, make sure the
water has caps on it.

MR. SHAH: I think the wiring is under --

THE COURT: It doesn't look 1ike there's any wiring
in the tables, so --

MR. SHAH: Yeah, I don't think there 1is, Your Honor.

(Pause)

MR. SHAH: Your Honor, just to clarify, the witnesses
we are bringing in are the witness that Mr. Yetter identified
on his witnhess 1list as well as our withess 1list, so it's the
entire universe.

THE COURT: Okay.

(Pause)

THE COURT: One thing that Mr. Ryan brought up to me
about when -- do you remember how the last hearing I said pick
any 60-day or 90-period or whatever it was and give me one date

where you can identify all the caregivers and all the children
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and the addresses?

MR. SHAH: Yes, Your Honor.

THE COURT: And so that was kind of a rolling thing
sent out. And initially, you know, the reason for it was to
find out who had had -- so the Monitors could check about the
sexual abuse training and the victimization and some other
things.

And the original part of the 1ist that came to the
Monitors had a date of the training on it, and then it was
erased in the next iteration. So the Marshals -- so the
Monitors said, "we're the ones with the -- you know, give us
the ones with the training date on it."

And the response was we, "We consider that a complete
response."

well, of course, in my original orders on the
Monitors, they're able to ask for any kind of information, and
they need that information. If you have it readily available,
which you apparently you do on a computer, just send it to
them. Have them send it out today.

MR. SHAH: Your Honor, my understanding is -- and we
can always check. That's not readily on the computer. So to
explain that situation, Your Honor, the order that we saw
initially, the order from the Court, was by a certain date to
provide those two columns, so --

THE COURT: Right. without regard to the order, the
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Monitors get to make their own request.

MR. SHAH: Understood, Your Honor. The only question
is why that document was produced now while we're working on
the rest of it.

To be honest with you, that third column was we
expected that request to come, so I think people starting work
on it. It was not done. It was not validated. So we --

THE COURT: You mean you put -- Okay. Now, here's
where I --

MR. SHAH: Wwell, that's why --

THE COURT: -- turn the -- you know.

MR. SHAH: Yes, Your Honor.

THE COURT: So you put information on there that's
not been validated in your records?

MR. SHAH: Your Honor, that's why we immediately told
the Monitors, "Oh, that column shouldn't be there. Here's the
updated one." It was just sent to the Monitors. It was not --

THE COURT: But 1if you have a column that has dates
on it, why not give it to them and help their checking?

MR. SHAH: Your Honor, that column has not been
validated yet.

THE COURT: Well, let them validate it.

MR. SHAH: But the --

THE COURT: Oh, okay.

MR. SHAH: -- the Monitors want to have --
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THE COURT: How long does it take to then get a
validated training then?

MR. SHAH: Your Honor, I don't know.

THE COURT: Okay. I guess I can never figure out why
you-all keep putting unvalidated information in your computer
system.

MR. SHAH: Your Honor, it wasn't the computer system.
It was the Excel spreadsheet itself that we turned over to the
Monitors that was unvalidated.

THE COURT: Wwell, they printed it off of something,
didn't they?

MR. SHAH: Your Honor, I don't how it was printed
out, but it was a separate document. But it was combining
multiple sources of information, Your Honor --

THE COURT: Okay.

MR. SHAH: -- to produce the document.

THE COURT: Okay.

MR. SHAH: It was an Excel spreadsheet.

THE COURT: Well, in any event, to circumvent whether
I ordered it or not, you have to obey -- you have to do what
the Monitors ask you. They get all access to all information
unless you have some objection. So get those -- get that --
get those validated dates of training done, because that's what
it was all about.

MR. SHAH: Your Honor, I -- we're looking into that,
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Your Honor.

THE COURT: Wwhat do you mean, you're looking into it?

MR. SHAH: We're looking into Your Honor's question
on when that can be done.

THE COURT: Oh, okay. But you're going to do it?

MR. SHAH: Your Honor, I can't say right now, because
I don't know how it's going to go.

THE COURT: You don't know if they've been trained or
not or have dates?

MR. SHAH: Your Honor, I don't know how that's going
to be pulled into a document. And without knowing that, Your
Honor, I don't want to make any commitments to this Court right
now that I cannot back up honestly.

THE COURT: Who on here -- who in the State's
staff -- in the staff would know how to answer that question?

MR. SHAH: I don't know yet, Your Honor, because --

THE COURT: Oh, dear.

MR. SHAH: -- because that was not an issue raised
for this contempt hearing for which witnesses have been called
to testify.

THE COURT: I'm asking you -- I can ask you anything
I want to in the contempt hearing or not, and you need to
answer it. To come in here and tell me, for instance, that you
signed your name to objections and you don't know where you got

the information and you're not prepared to ever tell me is just
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categorically bizarre for an attorney.

MR. SHAH: Your Honor, we didn't --

THE COURT: cCall your first witness, Mr. Yetter.
Obviously we're not going to have these people come in and get
sworn 1in.

MR. SHAH: They're there, but I think they're
just slowly trickling 1in.

THE COURT: Okay. Bring them in.

MR. SHAH: I don't think it's all of them that have
gone through security.

THE COURT: This is so frustrating.

I think, Mr. shah, you should be in Chicago. You're
a good enough dancer.

(Pause)

THE COURT: Could you come in front of the podium
here, please, all of you?

Good morning.

MS. TALBERT: Good morning.

THE COURT: Okay. Wwe're going to ask you all to
stand up in a line, and we're going to ask you to raise your
right hand, take the oath. And then we're going to go down
from this side to this side for full names, and if you want to,
positions, if you with -- if you work for the State.

Everybody here? Have you got -- have you got a slot

there?
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Honor --

Young?

cannot talk among yourselves about the case, talk to anybody --

other wi

MR. YETTER: Your Honor, they have some more outside.

MR. SHAH: Do you want to start with these, Your

THE COURT: Yes.

MR. SHAH: -- and then bring --

THE COURT: Fine.

MR. SHAH: Yeabh.

THE COURT: Raise your right hand, please.

(The witnesses were sworn)

MS. HINSON: Jenny Hinson, DFPS.

MS. GUERRERO: Cristina Guerrero, DFPS.

MS. CASTILLO: Laura Castillo, HHSC.

MS. CANTU: Toni Cantu, HHSC.

MS. TALBERT: Marta Talbert, DFPS.

MS. BANUELOS: Erica Banuelos, DFPS.

MS. O'NEILL: Audrey O'Neill, DFPS.

MS. WEIRETHER: Susie Weirether, HHSC.

MS. CROWSON: Jenny Crowson, HHSC.

THE COURT: Have you-all heard from Commissioner
How is she doing?

MS. CROWSON: Haven't heard from her.

THE COURT: Nobody cares.

The rule has been invoked, so that means that you

tness, anybody else about this case at all, only
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through your attorneys. And you're not to remain within
hearing distance of anyone who's discussing the case as well.
And the reason for that is that so you don't inadvertently --
whatever someone else says might impact your statement.

Any questions about this?

(Prospective witnesses indicating in the negative)

THE COURT: You-all have been here, done this before.

MS. TALBERT: Yes, Your Honor.

THE COURT: Okay. Thank you very much. Then you're
excused.

MR. SHAH: We have another group as well that's now
through security.

THE COURT: Should we start with a witness then and
wait for the next group?

MR. SHAH: I think we have one -- a couple and then
the Commissioner as well.

THE COURT: Commissioner Muth, ready?

COMMISSIONER MUTH: Yes.

THE COURT: And you're 1in the expert category.

MR. SHAH: No, Your Honor, we're not submitting her
as an expert.

THE COURT: Well, I'm not going to ask her to Teave
the courtroom.

MR. SHAH: Your Honor, she's potentially a witness,

and the rule is mandatory. She can't be in the courtroom.
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THE COURT: Well, I don't think it's -- I can make
excuses from the rule. Wwhy would you not want --

MR. YETTER: We will waive it as to Commissioner
Muth.

THE COURT: Yeah, I don't know why you wouldn't want
her in the room.

MR. SHAH: Your Honor, we maintain our objection. If
the Court 1is overruling our objection as to applying the
rule --

THE COURT: You object to your -- I ordered
commissioner Young and Commissioner Muth to be in attendance.

MR. SHAH: They will be --

THE COURT: That's the order.

MR. SHAH: They will be in attendance when it's time
for them if anyone calls them to testify, Your Honor.

THE COURT: Okay. Wwould you administer the oath,
please?

COURTROOM DEPUTY CLERK: Yes, Your Honor.

(The witnesses were sworn)

COURTROOM DEPUTY CLERK: Your name?

DR. VAN RAMSHORST: Ryan Van Ramshorst.

COURTROOM DEPUTY CLERK: Thank you.

THE COURT: And you're -- oh, you're the doctor?

DR. VAN RAMSHORST: Yes, ma'am.

THE COURT: 1In charge of the medications, right?
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DR. VAN RAMSHORST: Your Honor, I'm the Chief Medical
Director for Medicaid and CHIP Services.

THE COURT: Okay. Yeah, we met before.

DR. VAN RAMSHORST: Yes, Your Honor.

THE COURT: It did not go well, I don't think,
did it?

DR. VAN RAMSHORST: I can't quite recall.

THE COURT: Okay. Wwiped it from your mind.

Okay. So apparently -- do you want him in during the
testimony of the physician?

MR. YETTER: He 1is a fact witness.

THE COURT: Okay.

MR. SHAH: They're both fact witnesses, Your Honor.

THE COURT: Then you -- the same for you, Doctor.
You're not to be in here for -- to discuss -- you can't discuss
the case with any other witnesses or remain within hearing
distance of anyone discussing it. Only the -- only the
attorneys.

DR. VAN RAMSHORST: Understood, Your Honor.

THE COURT: Thank you.

And of course, Commissioner, you're to be here.

MR. SHAH: Your Honor, just to be clear, you're
overruling --

THE COURT: Just to be clear, I have ordered her

previously to attend this hearing. Don't go there, Mr. Shah.
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You're just annoying me. And that is bad form. And I'm about
to hold you in contempt.

You know what I ordered. I'm not going to go into
commissioner Young. But you know what I ordered for the
commissioners to be here. They've been here at attendance in
every single hearing I've had, contempt and otherwise, for
years now, whatever commissioner they were, because I need to
question them sometimes when something comes, and you would
think they would want to be informed about what's going on 1in
their own department.

So you are very close, Mr. Shah, to be held 1in
contempt yourself. Do you want that on your malpractice
insurance?

MR. SHAH: No, Your Honor.

THE COURT: I would think not.

Now, when I give an order, I don't want you arguing
with it again. Is that clear?

MR. SHAH: Yes, Your Honor.

THE COURT: You knew I ordered for both Commissioner
Young and Commissioner Muth to be in attendance at this
hearing, did you not?

MR. SHAH: Yes, Your Honor.

THE COURT: Because you actually did a hearing with
me to excuse Commissioner Young because of a laparoscopic

procedure, right?
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MR. HUBBARD: Objection, Your Honor. This is a
public hearing.

THE COURT: Yes, it is. And don't object to my
comment, sir. And stand when you address the Court.

what is your name?

MR. HUBBARD: Brad Hubbard, Your Honor. I apologize.

THE COURT: Sorry?

MR. HUBBARD: I'm Brad Hubbard, Your Honor. I
apologize.

THE COURT: Do not address me without standing 1in
this court.

MR. HUBBARD: Yes, Your Honor.

THE COURT: And do not -- do not argue with my orders
again.

MR. HUBBARD: Yes, Your Honor.

THE COURT: We've already been through this. And,
you know, you knew what my orders were, and you knew they were
particular, which is why you were requesting a hearing on the
other matter. And we're not going there.

And, yes, I know this is a public hearing, sir. You
don't need to call that to my attention. And you-all are
getting off to a very bad start here.

Take your seat, Ms. Muth. Thank you.

(Pause)

THE COURT: call your first witness.
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MR. YETTER: There are some more witnesses, Your
Honor, outside that are going to be sworn. And our first
witness is among those more witnesses.

(Pause)

THE COURT: Could you come in front of the podium,
please, and just line up one single 1ine? And in a minute
we're going to administer the oath and then ask you your names.

And if you could raise your right hand, please. Some
of you I've met before. It's good to see you again.

(The witnesses were sworn)

THE COURT: Your full name, sir?

MR. COX: Clint Cox.

THE COURT: And your position?

MR. COX: Director of Child Care Investigations for
Department of Family and Protective Services.

THE COURT: Okay. You do the -- you're the Director
of the PI services?

MR. COX: For Child Care Investigations, CCI.

THE COURT: Okay.

MS. ASHWORTH-MAZEROLLE: My name is Rachel
Ashworth-Mazerolle. I'm the Associate Commissioner for Child
Care Regulation at HHSC.

THE COURT: Thank you.

MR. PAHL: My name is Stephen Pahl. 1I'm the Deputy

Executive Commissioner for --
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THE REPORTER: I'm sorry. Stephen --

THE COURT: You need to speak up, sir.

MR. PAHL: My name is Stephen Pahl. I'm the Deputy
Executive Commissioner for the Regulatory Services Division at
HHSC.

THE COURT: Thank you.

MS. LAMMONS: My name is Kelsey Lammons. I'm the
manager of the Contract Performance Team at DFPS.

THE COURT: Thank you.

MS. PARRATO: My name is Ashly Parrato. I'm the
Quality Assurance Director for Conservatorship.

THE COURT: And DFPS?

MS. PARRATO: Yes.

THE COURT: Thank you.

MS. NAJERA: My name 1is Jamie Najera. I'm the Deputy
Director for Purchased Client Services for DFPS.

THE COURT: Thank you. Are you okay?

MS. NAJERA: Yeah, I'm good.

THE COURT: Okay.

MR. VERCHER: 1I'm Kason Vercher. 1I'm the Director of
Residential Contracts for DFPS.

THE COURT: Thank you.

MR. BLACK: Stephen Black, Associate Commissioner for
Statewide Intake at DFPS.

THE COURT: Thank you.
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The rule has been invoked by the State, meaning that
you cannot discuss this case with -- among yourselves or with
anyone other than the lawyers involved in this case. The
purpose of the rule -- I'm sure you've been told this before --
is so that you might not even unconsciously tailor your
testimony to something you heard from somebody else. So we
want it straight from you.

So if there are -- are there any questions about that
at all?

MS. ASHWORTH-MAZEROLLE: No, ma'am.

THE COURT: A1l right. Thank you very much. Then
you can wait outside or wherever you came from. I think you
had a room in another floor.

MR. YETTER: Your Honor, for our first withess it
will be Mr. Pahl, Stephen Pahl.

THE COURT: Okay.

MR. YETTER: So we would ask that he stay.

THE COURT: So you can take -- where's the witness
stand here? oOh, over there. Thank you.

MR. SHAH: And, Your Honor, if there's a certain
witness Mr. Yetter plans on calling today, we'll make sure they
are right outside the courtroom.

THE COURT: Okay. Just tell them who's going to be
next if you can.

MR. YETTER: There will be two of our witnesses and
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then Ms. Banuelos and Mr. Vercher.

THE COURT: Okay.

MR. SHAH: oOkay. Wwould we release the rest of the
witnesses for the day, Your Honor, or how does Mr. Yetter --

THE COURT: Just keep them on standby and sit down.

MR. SHAH: Okay, Your Honor.

THE COURT: You may continue.

MR. YETTER: Thank you, Your Honor. May it please
the Court.

STEPHEN PAHL, PLAINTIFFS' WITNESS, SWORN
DIRECT EXAMINATION

BY MR. YETTER:
Q. would you introduce yourself again to the Court and your
title?
A. Yes, sir. My name is Stephen Pahl. I'm the Deputy
Executive Commissioner for the Regulatory Services Division at
HHSC.
Q. Thank you, Mr. Pahl. That's P-A-H-L, right?
A. Yes. That is correct.

MR. YETTER: Let's put the demonstrative exhibit,
Your Honor, an organizational chart off of the HHSC website up
on the stand for the Court.
BY MR. YETTER:
Q. And, Mr. Pahl, I just want to -- there we go. Let's start

at the top. Let's just blow up the top.
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A1l right. So there's Commissioner Young, and down
from Commissioner Young let's go to the column, the second
column from the right. Let's just do the second column from
the right.

Your boss is Jordan Dixon, the Chief Policy and
Regulatory Officer, correct?

A. Yes, sir.

Q. And then you are Stephen Pahl, right there. we can
highlight your box, Deputy Executive Commissioner, Regulatory
Services, right?

A. Yes, sir.

Q. And in that role as Deputy Executive Commissioner for
Regulatory Services, one of the groups that you are in charge
of is called Provider Investigations, is it not?

A. That is correct.

Q. And you've been in this role for about two -- a Tittle
less than two and a half years. Since August of 20217

A. Yes, sir. That's correct.

Q. Before then, you were in a different group called the
office of Inspector General at one point, true?

A. At one point, yes, that is true.

Q. And you were an Assistant Deputy Inspector General?

A. Yes.

Q. I mention that because we'll get to something that the 0OIG

did Tater 1in your testimony.
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Now, your background is not in child welfare, is it?
A. That is correct.
Q. until this job, you were -- you had no prior work
experience in child welfare, did you?
A. No, sir.
Q. So let's focus on Provider Investigations. That is a
group obviously that does investigations as part of HHSC, is it
not?
A. Yes, it 1is.
Q. And by way of background --

THE COURT: Can you speak up, please, sir? Do we
need to move the microphone closer to you? 1Is that better?

THE WITNESS: Yes, ma'am.

THE COURT: That's good. Thank you.

MR. YETTER: Thank you. Thank you. That's better.
BY MR. YETTER:
Q. Just by way of background, now that you're kind of in
charge of Provider Investigations, I want to go through briefly
a brief chronology of how it got to be where it is, okay? The

responsibilities of Provider Investigations, okay?

A. Yes, sir.
Q. So in 2015, the investigations of allegations of abuse,
neglect, or exploitation involving consumers in the -- 1in a

certain area of the agency was being done by DFPS in 2015,

right?
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A. I started in 2021, but it's my understanding that that

is -- that sounds correct.

Q. Good. And then it moved to HHSC in 2017, did it not?

A. That sounds correct, from my recollection.

Q. And the point of these investigations are to have careful
and accurate inquiries into an allegation of abuse, true?

A. True.

Q. In other words, an investigation isn't just going through
the motions, is it?

A. Can you explain what you mean by going through the
motions?

Q. Checking the boxes. That's not what a true investigation
is, right?

A. I would -- I would think that's right.

Q. Supposed to be careful, accurate, thorough?
A. True.
Q. A1l right. Because 1if it's not a careful, accurate,

thorough investigation, it might as well not have even been
done, true?
A. I would say true.
Q. All right. Now, there were problems, you learned, once
you got in charge of --

MR. YETTER: Let's go to Plaintiffs' Exhibit 106,
which is -- we have some notebooks for us.

we'll come back to that.
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BY MR. YETTER:
Q. Plaintiffs' Exhibit 106, you can see it on the screen.

And this is an HHSC document, is it not?

A. Yes, it 1is.
Q. It's all about Provider Investigations, true?
A. Appears so.

Q. And one of the problems -- Tlet's go to the second full
paragraph. oOne of the problems is that in 2015 when these
extra responsibilities went to Provider Investigations, you
didn't get extra staff, right? See that first sentence?
while the 2015 Tegislation significantly expanded

Provider Investigations jurisdiction, you didn't get more

staff.

A. That's what the document says, yes.

Q. And as a result, backlogs resulted, true?
A. That's what the document says, yes, sir.
Q. So this is eight years ago, right?

A. Yes, sir.

And today there are still backlogs, aren't there?

There are.

o r»r 0O

So in 2017 -- the next paragraph, in 2017 these
responsibilities for Provider Investigations went from DFPS to
HHSC. You've told us that. True?

A. True.

Q. And in the -- right in the middle there of the fourth line
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down, Provider Investigations, PI, used the database of DFPS,
called IMPACT, right?

A. Correct.

Q. Let's go to the next -- but one of the problems -- well,
let's go back to that one paragraph.

One of the problems was you're now fragmenting
responsibilities for investigations. That was one of the
problems, wasn't it? 1I'm looking at the last full sentence.

"This transition also resulted in the generation of
two case intakes." Do you see that?
A. Yes, I do.
Q. So you have two groups, and responsibilities are being
fragmented, right?
A. Two groups are responsible for taking the intakes, yes.
Q. The next paragraph talks about what happens in 2020.

In 2020, Provider Investigations is fully integrated

into HHSC, right?

A. That's what it says, yes, sir.

Q. And LTCR 1is one of the groups within HHSC, is it not?
A. It 1is.

Q. Remind us what that acronym stands for.

A. Long Term Care Regulation.

Q. Now, you're not in charge of Long Term Care Regulation.
That's a different group, right?

A. No, sir.
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Q. You are in charge of that?
A. Yes, sir.
Q. Good.

Okay. Now, the next page, page 2. One of the groups
that Provider Investigation looks at, the second bullet at the
top, are HCS homes, isn't it?

A. Yes, sir.
Q. community -- excuse me. Home and Community-Based
Services, they have homes in the state of Texas, do they not,
all across the state?
A. They do.
Q. And they serve -- they serve populations of intellectually
delayed or disabled children, right?
A. Yes, they do.
Q. And they also serve populations of intellectually disabled
or delayed adults, true?
A. True.
Q. And HHSC has made the decision that in some of these HCS
homes, adults and children reside together, right?
A. I believe so.
Q. Now, it's not just --
THE COURT: You believe so or you --
BY MR. YETTER:
Q. You know that's the case.

THE COURT: You don't know?
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THE WITNESS: I don't -- can you repeat the question?

THE COURT: Sir?

THE WITNESS: Can you repeat the question?

MR. YETTER: Sure.

THE COURT: Have you made the -- has HHSC determined
that in some of these positions, some of these facilities,
adult foster care and child foster care people, children,
reside in the same residential facility?

THE WITNESS: I believe that is correct, ma'am.

THE COURT: Okay. Do you believe that is correct?
what do you mean you believe that is correct? 1Is it -- do you
know that to be correct?

THE WITNESS: I don't know that to be correct.

THE COURT: Why wouldn't you know that?

See, this is what I'm getting at, Mr. Yetter. It's
these -- it's this -- nobody knows anything in this department.
Have you noticed that, Mr. Yetter?

MR. YETTER: Wwe'll have testimony about a Tot of
that, Your Honor.

BY MR. YETTER:

Q. You know -- you do know, don't you, that adults and
children are in HCS homes residing together. You know that,
don't you?

A. I do know that.

Q. okay.
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THE COURT: Wwell, that was the question.

BY MR. YETTER:
Q. That was the question.

Now, it's not just adults and children with
intellectual delay or disabilities, is it? There are other
residents of these homes, these HCS homes, aren't there?

A. would you mind repeating that question?
Q. Sure.

In these HCS homes, the State puts children that they
can't find a licensed regulated placement for, what the State
calls cwopP children. They put them in the HCS homes, don't
they?

A. I'm not sure. That is not -- CWOP does not fall under
HHSC, Mr. Yetter.
Q. Yes.

THE COURT: Wwell, does H -- does -- sorry, but do the
HCH placements --

MR. YETTER: HCS.

THE COURT: -- HCS placement, does that fall under
your purview?

THE WITNESS: The placements do not fall under my
purview. The investigations of those locations falls under my
purview.

THE COURT: Under each HCS, you're charged with every

investigation for children, for PMC children and other children
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that arise out of that facility; 1is that right?

THE WITNESS: Could you -- would you mind repeating
that question? 1I'm sorry.

THE COURT: Okay. Wwhat exactly do you do with --
what investigations come to you out of those facilities?

THE WITNESS: 1Investigations for abuse and neglect in
those facilities come to Provider Investigations.

THE COURT: For adults and all children?

THE WITNESS: That is correct, ma'am.

THE COURT: And that includes, apparently, the
children without licensed placements.

THE WITNESS: It could, yes, ma'am.

THE COURT: Well, does it or do you mean it could?
Does it, yes or no?

THE WITNESS: If they're in those homes, then it
would, yes, ma'am.

THE COURT: Do you know that they're in those homes?
That's the question. And if not, why not?

THE WITNESS: We know that they're in the homes, yes,
ma'am.

THE COURT: Okay.

MR. YETTER: Okay. So --

THE COURT: Wwhy are we dragging this out?

MR. YETTER: So this is really -- Your Honor, I would

Tike to say, so Provider Investigations is --
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BY MR. YETTER:

Q. So, Mr. Pahl, Provider Investigations is looking at
allegations of abuse and neglect and exploitation for
intellectually disabled children but also for CwoOP children,
what the State calls CwOP children, children without 1licensed
placements, isn't it?

That's what Provider Investigations, your group,
does?

A. It investigates abuse and neglect for individuals that are
placed in those homes or reside in those homes, yes, sir.
Q. And so if --

THE COURT: 1In the HSC's?

MR. YETTER: HCS.

THE COURT: I'm sorry. HCS. I obviously can't get
the initials right.

Is that right, sir?

THE WITNESS: Would you mind repeating that?

THE COURT: A1l ANE investigations that come out of
these HCS homes fall under your purview?

THE WITNESS: Yes, Your Honor. That's right.

THE COURT: Whether they are adult mentally
challenged, child mentally challenged, or children without
Ticensed placements, CWOP children?

THE WITNESS: Yes, Your Honor. That is correct.

THE COURT: Okay.
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BY MR. YETTER:

Q. Okay. Now, let's go to 2023, this fourth paragraph down.

The one right above it. Third paragraph down. I'm sorry.
oOkay. Now, here we are in 2023, and you still have a

backlog of Provider Investigations investigations. Do you see

the very last sentence?

A. Yes, sir.

Q. Such as the PI 1investigation backlog. That's correct,

right? You still have a backlog today?

A. Yes, sir.

Q. Because you still don't have the right staffing, right?

A. That's correct.

Q. And you know this Court ordered four years ago that

investigations of abuse, neglect, and exploitation of PMC

children had to be done timely and properly, carefully and

accurately, right?

A. That is correct.

Q. But your group, Provider Investigations, has a backlog.

So they're not getting done timely, are they?

A. No, sir.

Q. And you have not hired any more staff in the Tast three

months to start making these investigations timely, have you?

A. I don't know if we've hired any new staff in this area in

the Tast three months.

Q. And --
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THE COURT: Who would know? Aren't you in charge of
this?

THE WITNESS: Yes, ma'am. It's a -- it's a
department that falls within my division, but I have a
lTeadership structure within Long Term Care Regulation that
makes hiring and staffing decisions, so I'm not always
apprised.

THE COURT: Don't you know what their vacancies are,
what your vacancies are?

THE WITNESS: I do get periodic updates of vacancies,
yes, ma'am.

THE COURT: How often do you meet with your staff to
get updates on adequate staffing in these placements?

THE WITNESS: Generally about once a month.

THE COURT: And you still don't know if there's new
staff in the Tast three months?

THE WITNESS: I don't recall without seeing a
staffing report. I Took at a lot of reports, Your Honor. I
would have to take a look at one of those current staffing
reports.

THE COURT: These are children that are in very
precarious placements. I would think you would look at a lot
of reports and do a lot of -- take a lot of remedial action,
which apparently is not happening.

So you're not up to date on the staffing issues.
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Go ahead, Mr. Yetter.
BY MR. YETTER:
Q. okay. Wwe know there are staffing issues, because this
document that the State produced says there are staffing and
resource challenges in 2023, right? It says it right there.

Do you read that?

A. Yes, sir, I do.

Q. Staffing and resource challenges, true?

A. True.

Q. And you know that the Monitors wrote a report, several

reports now, a couple of reports, to this Court addressing your
group, Provider Investigations?

A. Yes, sir.

Q. And huge deficiencies and delays in your group, Provider
Investigations, true?

A. That is true.

Q. And since you read that report, you're not aware of any
plans to hire more staffing so that these investigations comply
with the Court's Remedial Orders. You're not aware of any of
those plans, are you? Right?

A. we have been trying to address staffing issues for --

Q. Eight years.

A. -- for a long time, sir. Yes, sir.

Q. oOkay. There you go.

THE COURT: Well, do you -- you have the funding from
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the Legislature.

THE WITNESS: Yes, ma'am.

THE COURT: So 1it's doable?

THE WITNESS: Yes, ma'am.

THE COURT: It just hasn't been done?

THE WITNESS: Again, we're -- Your Honor, we are very
focused at filling our vacancies. That's been a priority of
ours.

THE COURT: Wwell, you don't know anything about it,
though, at this point, what's happened in the Tast three
months. So it's not a big priority with you, or is it?

THE WITNESS: Your Honor, reducing our vacancies is a
priority of mine for my division.

THE COURT: Wwell, do you know how many interviews
have been conducted in the last three months for new staffing?

THE WITNESS: I wouldn't know that information off
the top --

THE COURT: Why wouldn't you know that information if
it's such a priority?

THE WITNESS: I delegate interviews down to --

THE COURT: So you delegate everything?

THE WITNESS: Not everything, ma'am. No, ma'am.

THE COURT: Apparently the staffing issue, which has
got to be one of the number one concerns, isn't it?

THE WITNESS: 1It's a -- it is a big concern of ours,
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yes, ma'am.

THE COURT: So you delegate that, and somebody else
knows about it?

THE WITNESS: I delegate the hiring actions and
interview process down. Yes, ma'am, I do.

THE COURT: Okay. The Monitors had told me that some
of these investigations that you've done, besides the 69 that
we were talking about here, that the Monitors reviewed that
were closed without particular findings of ANE, that some of
the other ones -- that some of them you said you didn't have
jurisdiction.

what does that mean, to investigate? Wwere those some
of the CwoP children?

THE WITNESS: I don't recall that, Your Honor.

THE COURT: Did you know about that, Mr. Yetter?

MR. YETTER: I'm not sure I know exactly where
that -- I do know there --

THE COURT: I think it's in the Monitors' report.

MR. YETTER: I know that they were at -- the HHS --
well, let me just say I don't recall exactly where --

THE COURT: Mr. Ryan, can you tell us where that is?

MR. RYAN: Your Honor, some children, PMC children
who are housed in some HCS group homes are, when they're
alleged to have been abused and neglected, the subject of

investigation by CPI. Provider Investigations does not
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investigate all allegations of abuse and neglect of children in
all HCS homes.

There is certainly a lot of confusion between those
two divisions about that. And at times that we have
documented, PI will establish that it does not have
jurisdiction and then will move the case over to CPI. CPI will
in some instances say, '"We don't have jurisdiction either."
And those two agencies are working to sort that out.

That is included in a number of the cases that we
investigated and will be part of our comprehensive monitoring
report in January as well.

THE COURT: Okay.

MR. YETTER: That --

THE COURT: So that is a critical 1issue.

BY MR. YETTER:

Q. Is confusion -- is -- there's a lot of confusion in your
group, Provider Investigations, among who's supposed to
investigate what, isn't there?

A. I think there may be confusion at times.

Q. And providers, the facilities are confused, too, aren't
they? Like, who's going to investigate me for this allegation

of abuse, neglect, and exploitation, true?

A. I wouldn't be able to speak on what confuses providers,
sir.
Q. well, we know it because it's 1in this document. Let's go
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to the next paragraph.

THE COURT: I'm sorry. Wwait a minute. He said --
you said you wouldn't know what?

THE WITNESS: I wouldn't know what would confuse a
provider of --

THE COURT: Why wouldn't you know that? 1Isn't
that -- isn't that part of your job to know?

THE WITNESS: I suppose they could be confused about
a number of things. I --

THE COURT: Wwell, if you're not investigating, would
that be confusing?

THE WITNESS: I don't think I understand.

THE COURT: Wwell, what we found out from the
Monitors' review is that some of the SWI call-ins or some of
the allegations of abuse, neglect, and exploitation -- we call
that ANE -- are not being investigated by you in these HCS
placements because you determined you don't have jurisdiction.
Do you know about that?

THE WITNESS: I'm not aware of that, ma'am.

THE COURT: Oh, my goodness. Who would be aware of
that in your delegated-down-the-road department?

THE WITNESS: It would be someone within our Provider
Investigations unit.

THE COURT: Somebody in your department?

THE WITNESS: Yes, ma'am.
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THE COURT: But you don't know who?

THE WITNESS: I believe some of them may be here
today.

THE COURT: Who would you think might know what
happens to these children investigations where you say that you
don't have jurisdiction?

THE WITNESS: I would think Jenny Crowson.

THE COURT: Okay. Do you have a category 1in your
reports that carries -- that says no investigations of these
because we don't think we have jurisdiction?

THE WITNESS: I'm not sure, ma'am. I don't know.

BY MR. YETTER:

Q. You're the head of Provider Investigations, and you don't
know how you divide up investigations of allegations of abuse,
neglect, and exploitation of children in the homes that you're
covering; is that right? You don't know?

A. I may personally not know, but we do have staff within
Provider Investigations that my expectation is that they know.
Q. Okay. But you're the top guy. How can you not know
something so important about something so basic as who's
supposed to investigate that allegation of abuse? How can you
not know?

A. So I oversee a fairly large division within the agency.

THE COURT: And what's the -- and that is an excuse

for why?
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THE WITNESS: 1I'm not making an excuse, Your Honor,
but I have a Tot of responsibility, a lot of areas that I
oversee.

THE COURT: You're responsible for these children and
HCH -- or HCS. You're responsible for them, for the
investigations of abuse, neglect, and exploitation.

THE WITNESS: Your Honor --

THE COURT: And you don't even keep records of the
ones you're not investigating, because you say you don't have
jurisdiction.

THE WITNESS: Your Honor, I do not -- I don't believe
I said that we -- I don't keep records.

THE COURT: You just don't know where they are?

THE WITNESS: That is correct.

THE COURT: Oh, my goodness.

BY MR. YETTER:
Q. You know how important these investigations are, don't

you, Mr. Pahl?

A. A1l of our investigations are important.

Q. Because children's lives and safety are at stake, right?
A. I would agree.

Q. And if you don't do an investigation or if you do a poor

investigation, a child can stay in a situation that puts his or
her 1ife and health and safety at risk, true?

THE COURT: 1Is this a hard question?
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A. I would say that's true.
Q. Oof course it's true. That's -- you know how important
these investigations are.

Now, one last point before we move on to some of the
steps you've taken. Everybody's confused.

Let's go to the next paragraph, the last sentence.

You know what providers think because it's in your
documents. Providers -- that last sentence. Wwait a minute.
It's the second to the bottom, "this law addresses." Sorry. I
gave you the wrong paragraph.

The Tast sentence, "Providers." That's the
facilities, the caregivers, true?
A. Yes, sir.
Q. "Have long voiced concerns about staff from both agencies
conducting dual investigations based on different sets of
statutes and regulations, which creates confusion and lengthens
the time agency staff are on site."

So the providers are confused and concerned, right?
A. That's what it says, yes, sir.
Q. Now, one of the steps that your group, Provider
Investigations, has taken given this big backlog and untimely
investigations, is to come up with more so-called efficient
procedures for investigations, right?
A. Correct.

Q. And one of the more efficient procedures that you just
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came up with starting this year is to no longer explain -- to
have the investigator not explain why they came up with a
finding of unconfirmed or inconclusive in response to an
allegation of abuse, neglect, and exploitation. You know that
new policy, don't you?

A. I have been shown that policy.

Q. Sure. Plaintiffs' Exhibit 6 is a new policy. And we see
the date right at the top. Do you see the date? when did it
go into effect?

A. June 1, 2023.

Q. So five months ago, maybe six months ago, right? True?
A. True.

Q. And you've got this backlog, and you're not doing timely
investigations, and you're supposed to be very concerned about
accurate, thorough investigations. And you come up with a new
policy June 1, 2023, right?

A. Yes, sir.

Q. And the new policy -- if we go down to the bottom of the

page, "procedures," the first paragraph -- there is a part of
an investigative report where the investigator, having done a
careful, thorough, accurate investigation, explains the
evidence. There is a part of the report that does that, true?
A. That's correct.

Q. Okay. But now the new policy in the first sentence says,

"When the evidence demonstrates an unconfirmed or inconclusive

Todd Anderson, RMR, CRR (214) 753-2170




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

vol. 1 126

finding, the investigator will no longer explain how the
evidence does or does not satisfy the element when documenting
the analysis of evidence," right?

That's the new policy that Provider Investigations,
HHSC, just adopted a few months ago, true?
A. That is true.
Q. So basically you have an allegation of abuse, neglect, or
exploitation. The investigator looks at the evidence and
determines, "I can't confirm it, I'm inconclusive, but I'm not

going to explain why," true?
A. That's what it says.
Q. And so no supervisor could Took at that report and figure
out, well, is it a good conclusion or not, because there's no
explanation, right?
A. I'm not sure about that.
Q. well, let's Took at some of the examples. Let's go to
page 3 of Plaintiffs' Exhibit 6. And you give the investigator
an example and -- the one category, the second -- the first
sentence that's not cut out says, "The evidence does not show."
This 1is the conclusion that the investigator comes up with.
Just do the whole thing.
If it's inconclusive or unconfirmed. "The evidence
does not show the act or omission caused, could have caused, or

placed the individual receiving services at risk of physical or

emotional injury or death."
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Do you see that?
A. I do.
Q. That's on the form, true? That the investigator fills
out, right? True?
A. I'm not understanding your question about the form the
investigator fills out. Could you explain that?
Q. Yeah, there --

THE COURT: Whose form 1is that, sir?

THE WITNESS: I'm not sure that I'm familiar with the
form that --

THE COURT: Where did you get the form, Mr. Yetter?

MR. YETTER: This is in their document. And they're
telling the investigators how to implement the new policy --

THE COURT: So 1it's an HHSC form?

MR. YETTER: Yes. 1It's a Provider Investigations
form.

THE COURT: 1Is it your form? Do you know what the
forms are that you use?

THE WITNESS: I'm not sure 1in this instance what form
we're talking about.

THE COURT: Well, look at it.

Could you show it to him, Mr. Yetter?

MR. YETTER: Yes.
BY MR. YETTER:

Q. Let's go to --
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MR. ADAMS: Your Honor, may I clarify for the record?

THE COURT: Your client can do that. Did you have an
objection?

MR. YETTER: Your Honor, may I approach the withess?

THE COURT: Yes.

MR. ADAMS: I do have an objection, Your Honor. The
question is vague to begin with and compound and
mischaracterizes what the actual document is. I have no
objection to the document, of discussing it. 1It's not the form
itself. And I think that's part of the confusion. He may have
the form --

THE COURT: I don't understand your objection, so I'm
going to have to overrule it, because I don't -- your objection
is compounding and confusing.

MR. ADAMS: May I clarify the objection, Your Honor?

THE COURT: Why don't we just let him clarify the
form. would that be helpful?

MR. ADAMS: If there's a new question, that might
help, Your Honor. Thank you.

THE COURT: Okay.

BY MR. YETTER:
Q. Okay. Mr. Pahl, we just -- I just gave you a notebook.
wWe're in tab 2. This is an HHSC document, is it not?

Let's go to page 1 at the top. You see HHSC, true?

A. Wwhat page are you on, Mr. Yetter?
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Q. Tab 2, the first page.
A. Okay.

THE COURT: Is this Plaintiffs' Exhibit 67

MR. YETTER: Plaintiffs' Exhibit 6, yes. Sorry.
BY MR. YETTER:
Q. This is a temporary management directive for, quote,
efficient investigative procedures, right?
A. That's what it says, yes, sir.
Q. oOkay. And it is going to take effect June 1, 2023, true?
A. That's what it says.
Q. And investigators in the background part, the second
paragraph says investigators will immediately begin using the
new procedures, right?
A. That's what it says, yes, sir.

THE COURT: Okay. When you say that's what it says,
are you not familiar with any of this?

THE WITNESS: I'm not familiar with all of our
policies and procedures.

THE COURT: This 1is your department. why would you
not be familiar with the policies and procedures? Don't you
promulgate them and approve of them?

THE WITNESS: Not all policies and procedures, ma'am.
BY MR. YETTER:

Q. well, this 1is a pretty important one. This is the result

of an investigation that is supposed to be complete, accurate,
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and thorough, right? This is the report, true?

A. Yes, sir.

Q. So reports are pretty critical for the children at risk,
aren't they?

A. Yes, sir.

Q. And this report, this new policy says the reports -- let's
go to the bottom of page 1 of the Plaintiffs' Exhibit Number 6.
It tells the investigator what to do. The investigator will
continue including the Texas Administrative Code definition,
allegation header, et cetera, et cetera, right?

And Tet's go on to page 2 at the top.

Then it says, the areas, the very second sentence,
the -- the first full paragraph, the areas the investigator
will no Tonger include are crossed out, right?

So the document is telling the investigator this is

what you no Tonger need to put into your reports?

A. It appears so, yes, sir.
Q. okay. And in the critical analysis of evidence, that's
the next -- the next heading, right there, analysis of

evidence, it has various elements. And the elements after
they -- after you repeat the Texas law, the elements are at the
bottom.

Let's go to the bottom. There we go.

The first element, the alleged perpetrator was a

direct provider. That's an element, true? That's a finding?

Todd Anderson, RMR, CRR (214) 753-2170



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

vol. 1 131

A. True.

Q. Okay. But the explanation, you're telling your
investigators, leave it out. That's why 1it's crossed out
there. True?

A. Yes, sir.

Q. Okay. The next element, next finding, the alleged victim

was an individual receiving services, right?

A. Yes.

Q. Leave out the explanation. True?

A. That's correct.

Q. Now, page 3. The critical finding of whether there was

abuse, and in this case that there does not show abuse, leave
out all the explanation, right?

A. It appears so, yes, sir.

Q. Okay. sSo if you are a supervisor -- if this investigator
has a supervisor and the supervisor is supposed to check on the
accuracy of the investigation, the supervisor has nothing to
read to check the accuracy, right?

A. I'm not sure.

Q. And if you have some sort of audit group in Provider
Investigations that is supposed to go back and look to see, are
these investigations being done properly, the auditors have
nothing to read for inconclusive or unconfirmed findings,
right?

A. I'm not sure that that's true.
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Q. well, all you have 1is the findings. You have no
explanation. They have no explanation to read. True?

A. Yes, true.

Q. Okay. And you know that the Monitors had tremendous
concerns because so many Provider Investigations came out to be
unconfirmed or inconclusive, right?

A. That's what the reports indicated.

Q. Inaccurately. True?

>

Can you repeat that question?
Sure. The Monitors said those conclusions were wrong.

That's what the report said.

o r»r 0O

Okay.
THE COURT: Okay. Did you -- I didn't see any

disagreement with any of those.

THE WITNESS: I have no disagreement.

THE COURT: Okay. You could have done a better job
with your resources, couldn't you?

THE WITNESS: Your Honor, we have areas --

THE COURT: Just -- this is -- you could have done a
better job for these children. You read about these children.

THE WITNESS: I did read about them.

THE COURT: You could have done a better job with
your resources at hand, couldn't you?
THE WITNESS: We're striving to do a better job now.

THE COURT: Could you have done a better job for
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these children with the resources you had at hand?

THE WITNESS: I would hope so, yes, ma'am.

THE COURT: You know so, don't you?

THE WITNESS: We're always striving to do the best
that we can.

THE COURT: I know what you're striving to do, but
you read what happened to these children.

THE WITNESS: I did read what happened.

THE COURT: Could you have done a better job with
these children with the resources at hand?

You want me to read out loud Child C's background?

MR. YETTER: We're going to get to that, Your Honor.

THE COURT: Could you -- can you answer my question?
Could you have done a better job for these children with the
resources you had at hand?

THE WITNESS: I think we can always --

THE COURT: Could you have done a better job?

THE WITNESS: Yes, ma'am.

THE COURT: Okay.
BY MR. YETTER:
Q. Now, children are not going to be safer if investigators
Teave out all the explanations for their findings, are they?
A. I don't know if I agree with that.
Q. How does it make children safer for the investigators not

to explain their findings?
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A. Could you go back to your original question?

Q. Sure. How does -- I'm going to ask the question I just
asked. How does it make children safer for investigators not
to explain their findings?

A. I suppose it doesn't.

Q. All right. Now, delay can be extremely dangerous for
children who make allegations, who make outcries of abuse and
neglect and exploitation, can't it?

A. Could you repeat that, please?

Q. Sure. Delay 1in investigating an outcry of abuse, neglect,

and exploitation can be extremely damaging to children,

can't it?
A. I would agree.
Q. And do you know today and for every month that you have

been Deputy Executive Commissioner for the Regulatory Services
Division of HHSC, Provider Investigations have been backlogged

and delayed by months. You know that, don't you?

A. Yes, sir.

Q. That's dangerous for children, isn't it?

A. It can be, yes, sir.

Q. It is dangerous for children to delay investigating their

outcries, isn't it?
A. I would agree that it can be, yes, sir.
Q. can you --

THE COURT: Wwell, all right. Let's just say this.
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Let's look at Child C. How dangerous was your delay in that to
her?

BY MR. YETTER:

Q. Do you remember Child C, broke her jaw in two places?
Twelve -- twelve --

THE COURT: Twelve. Twelve outcries --

MR. YETTER: -- outcry.
THE COURT: -- with no findings, ongoing delayed
investigations without any -- without any written extension,

and finally she was dumped in an emergency room with a broken
jaw in two places.

MR. YETTER: By herself.

THE COURT: By herself.

Now, how -- do you think she might have been damaged
by your delays?

THE WITNESS: 1It's possible, ma'am.

THE COURT: 1It's possible? with a broken jaw? was
that just, what, a childhood accident?

You know she complained that she was raped by a staff
member and pointed it out, and that same staff member was
convicted of raping his stepdaughter. Did you know that?

THE WITNESS: 1I've read the report, yes, ma'am.

THE COURT: And you never made any findings that that
was true for her, did you?

THE WITNESS: No, ma'am.
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THE COURT: Okay. So what did the -- what do you
think the delay -- she stayed in that same place the whole time
until she was dumped at the hospital with a broken jaw, alone.

Now, what do you think the delay of all your
investigations -- how do you think that affected Child C?

THE WITNESS: I would say that it did not affect the
child positively.

THE COURT: Oh, my.

BY MR. YETTER:
Q. It hurt her. It hurt that child, didn't it?

THE COURT: 1Is this really hard for you to admit when
there are problems?

THE WITNESS: No, ma'am. We've identified problems,
and we are working hard to address those problems.

THE COURT: Okay.

BY MR. YETTER:

Q. well, one of the only changes that I've -- we've seen is
this new change where investigators no longer explain their
findings if it's inconclusive or unconfirmed. That's one of
the changes, right?

A. It's one of many changes, yes.

Q. Okay. we'll get to these many changes, but that's one of
the changes, and you're sticking to it. You're not -- you
haven't abandoned that, right?

A. correct.
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Q. Now, this child who had her jaw broken in two places
because she was repeatedly hit in the -- with a fist of a staff
member, her investigation took nine months to come to a
finding. You know that?

THE COURT: And she stayed in the same place all the
time until she broke -- got the broken jaw.

BY MR. YETTER:

Q. As did the alleged perpetrator until she was moved out.
You know that, right?

A. That's my recollection, yes, sir.

Q. And at the end of the nine months, do you remember what
the conclusion, the finding was of this child that ended up in
the hospital with a broken jaw in two places, by herself?

A. Not specifically, I don't recall.

Q. They found -- they didn't -- your group, Provider
Investigations, didn't conclude that there had been abuse and
neglect. They didn't know.

THE COURT: You don't know what --

BY MR. YETTER:
Q. Did you see that?

THE COURT: -- any of the results of these
investigations are for these children outlined in the Monitors'
report for the PI -- for your PI investigations?

THE WITNESS: I know that we've Tooked into all of

these 1investigations. My team has reviewed them. I don't
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recall what all the outcomes are for all these investigations,
Your Honor.

THE COURT: Well, there weren't that many in the
report. And you don't know, recall.

I'm sorry, Mr. Yetter. I keep interrupting you.

MR. YETTER: No, that's okay.
BY MR. YETTER:
Q. And you know -- did you -- when you checked onto poor
Child Number C -- poor Child C, broken jaw in two places, 11
other outcries of abuse, do you know that when the Monitors
went to look at the investigative report there was no
explanation of the findings of the investigative activity?
A. I recall reading that in the report, yes.
Q. And that, of course, is your new policy in Provider
Investigations, isn't it? Don't explain what you find if it's
inconclusive or unconfirmed, right?
A. Correct.
Q. I guess if you never explain, you can't be second-guessed.
Is that the purpose?
A. No, sir.

THE COURT: What was the purpose?
BY MR. YETTER:
Q. what's the good purpose for not letting them -- not
explaining?

A. I don't know.
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Q. Okay.

don't explain

the children's statements?

Provider Investigations unit.

approve those kind of things?

policies and procedures within --

guestion,

THE

THE

THE

THE

THE

THE

THE

MR.

THE

THE

THE

THE

THE

THE

THE

THE

THE

THE

ma'am?

COURT: Wwell, aren't you in charge of this?
WITNESS: Yes, ma'am.

COURT: Well, how did that line get 1in there,
your findings?

WITNESS: I don't know.

COURT: You don't have a clue?

WITNESS: I don't know how it got in the --
COURT: Okay.

YETTER: All right.

COURT: Who came up with the policy, don't record

WITNESS: It would have been someone within my

COURT: And did you approve, though? Don't you

WITNESS: I don't approve -- I don't approve all

COURT: 1Isn't that a biggie?
WITNESS: I'm sorry, ma'am?
COURT: 1Isn't that a big issue?
WITNESS: A big issue?

COURT: Yes.

WITNESS: Would you mind -- would you repeat the
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THE COURT: Sure. 1Isn't it a big issue that your
investigators do not record the conversations we -- that they
have with the victims of this abuse?

THE WITNESS: I'm not sure.

THE COURT: You're not sure?

THE WITNESS: (Indicating in the negative)

THE COURT: Wwhy would that be? How could you not be
sure about something 1like that?

THE WITNESS: I don't know all the reasonings that go
into --

THE COURT: And you investigated the reasons that go
into make a determination of when these investigations -- DFPS,
don't they, Mr. Ryan -- doesn't DFPS record their
investigations with the children?

MR. RYAN: Yes, most of them, Your Honor.

THE COURT: Okay. ATl right. And not only do you
not record them, but -- so we don't have any evidence of any
way to determine when your 1investigators say the child
contradicted herself or himself, whether that actually
happened, number one. And number two, we also don't have any
evidence or any indication of what special services your
investigators used to interview these children, do we? No
recordation of any -- anything like that, do we?

Many of these children require assistance with

special educators and translators, don't they?
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THE WITNESS: Some of them do, yes, ma'am.

THE COURT: And we don't have any indication that
your investigators ever used any of that, do we, any of those
assistance?

THE WITNESS: I'm not sure that I understand the
question, Your Honor.

THE COURT: Well, that's sad.

How would we know whether your investigators used any
of these -- any of these available assistance to them 1in
investigating these -- 1in interviewing the child?

THE WITNESS: It would need to be documented.

THE COURT: Where?

THE WITNESS: I suppose in the report.

THE COURT: Are you sure it's documented? Do you
know -- have you ever seen one?

Mr. Ryan, do you have any documentation that anybody
used in any of these 69 special assistance?

MR. RYAN: There was no evidence in the record in any
of the 69 cases.

THE COURT: None of any kind. Are you -- does that
surprise you, sir?

You seem unable to answer any of these questions.
Are you surprised that there's no evidence in the reports of
special assistance to communicate with these children?

THE WITNESS: I don't say that I -- I wouldn't say
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that I was -- that I'm surprised.

THE COURT: Apparently not.

well, do you -- do you have these services available
to your investigators?

THE WITNESS: 1Interpretation services?

THE COURT: Well, how to talk to a mentally
challenged child?

THE WITNESS: Wwe have policies and procedures that
Tay out when and how investigations are conducted, including
instances where children may have difficulty communicating.

THE COURT: Do you know if any of these were followed
with these children who had IQs of 40 and 507

THE WITNESS: My expectation is that all of our
policies and procedures are followed.

THE COURT: Well, you told me that if they had been
followed they would have been documented, so I'l1 take that as
your answer. Is that correct?

THE WITNESS: If that's what the policy calls for.

THE COURT: Does 1it?

THE WITNESS: I'm not sure.

THE COURT: Oh, my goodness gracious.

Okay. So do you know that most of these interviews
were done by telephone?

Is that right, Mr. Ryan?

MR. RYAN: Yes, Your Honor, many of the interviews
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were conducted by phone, and many of them were many months
after the events had taken place.

THE COURT: Did you know that?

THE WITNESS: I read that in the report, yes, ma'am.

THE COURT: And what's your response to that? 1Is
that an adequate investigation? Is this hard for you?

THE WITNESS: I would say that each investigation is
different.

THE COURT: Months delayed to talk to the child. 1Is
that adequate?

THE WITNESS: I would say no.

THE COURT: Okay.
BY MR. YETTER:
Q. well, you know that the Court's Remedial Orders require
either 24-hour face-to-face interviews or 72-hour face-to-face
interviews. You know that, right?
A. Yes, sir.
Q. So if it's months Tate, it's completely in violation of
the Court's Remedial Orders, right?
A. That's correct.
Q. And it's dangerous for the child?
A. It can be, yes, sir.

THE COURT: Wwell, it turned out to be dangerous,
didn't it? Can you answer that? Just look at child C. It was

dangerous. The delays were dangerous to her, weren't they?
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THE WITNESS: It appears so, yes, ma'am.

THE COURT: They kept her in a dangerous placement
for a year after 12 outcries, didn't it?

THE WITNESS: It appears so, yes, ma'am.

BY MR. YETTER:

Q. And you know the facility she was in eventually was shut
down by the State, and yet she was in there for nine months
while the investigation of her broken jaw took place, right?
A. Ccorrect.

Q. Now, you told us if it --

THE COURT: Wwait. I think, Mr. Yetter, that she was
never put back there after the hospitalization for the broken
jaw. She was in -- she was in the whole time before that with
the rape and the physical abuse and all the other outcries she
made that no one believed.

MR. YETTER: Excuse me. I correct that. I stand
corrected.
BY MR. YETTER:
Q. Now, let me -- before we leave this new policy of no
explanations, can you think of any good child safety reason for
this new policy of no explanations?
A. Sitting here today, I can't think of any.

THE COURT: Do what?

THE WITNESS: Sitting here today, I can't think of

any, Your Honor.
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THE COURT: Okay.
BY MR. YETTER:
Q. Now, you don't know whether there's anything in this form,
especially after your new policy of no explanations, that would
indicate or tell the investigator make sure you are clear and
you write down that you used a expert resource to communicate
with a child who has communication difficulties. There's
nothing in the form that you're aware of on that, is there?
A. Not that I'm aware of.
Q. okay. Now, one of the things also in the forms that
Provider Investigations does is nothing about the history of
the facility where the allegation of -- where the outcry of
abuse, neglect, and exploitation took place, right?
A. would you mind repeating that, please, sir?
Q. Sure. Like, one of things when you're doing an
investigation in your group, one of the things you don't look
at is the track record of the facility where the outcry
occurred?

THE COURT: Did you -- did you find that hard -- do
you not know the answer to that?

THE WITNESS: Yes, Your Honor, I do know the answer
to that.
BY MR. YETTER:
Q. The history of the operation, that's not part of your

investigations 1in your group, 1is 1it?
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A. That's one of the changes that we're making, and we are --

THE COURT: When are you making that?

THE WITNESS: I believe that has already gone 1into
effect, but I'11 have to check with my staff to make sure.

THE COURT: But you're not sure?

THE WITNESS: Yes, ma'am.

THE COURT: Okay. But you knew it wasn't in effect
during all these cases reported by the Monitors, that you did
not check the history of the facility?

THE WITNESS: That's true.

THE COURT: What -- oh, my goodness.
BY MR. YETTER:
Q. And as far as you know, for the eight years that these
investigations have been done by Provider Investigations, the
agency, HHSC, DFPS before then, never looked at the track
record, the history of the operation at which the alleged
abuse, neglect, and exploitation occurred, right? Never
lTooked. True?
A. within Provider Investigations?
Q. Yes. Yes.

A. That's true. They're focused on the perpetrator.

Q. Okay. But you know that the track record of the operation

is relevant when you're investigating an outcry of abuse, isn't

1t?

A. would you mind repeating the question?
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Q. You know that it's relevant, it's important to know the
track record of the facility, the operation where the abuse,
the alleged abuse took place? That's relevant, isn't it?

A. Yes, sir.

Q. Because you tell your 1investigators it's relevant, but
then you tell them don't Took for it, don't you?

A. According to this policy, yes, sir.

THE COURT: Well, it's your policy, isn't it? Aren't
you in charge of this? I mean, why don't you know about your
own policies for these children, for the safety of these
children?

Is this difficult -- why is this so hard for you?
Because you feel responsible?

THE WITNESS: I am responsible, ma'am, for --

THE COURT: I know.

BY MR. YETTER:
Q. These are children's Tives that you are responsible for.
You know that, don't you?

THE COURT: One other thing I understood is that
these children -- you didn't -- you didn't have your
investigators check to make sure these staff had criminal
history backgrounds even after the rape -- this Child C accused
and identified a staff member of rape. You did not have your
staff check for the -- make sure they had criminal history

background checks. Did you know that?
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THE WITNESS: I read that in the report, yes, ma'am.

THE COURT: 1Is that true?

THE WITNESS: I believe that's true.

THE COURT: Okay.

BY MR. YETTER:

Q. So you don't Took at the facilities' track record, history
of abuse. You don't look at the perpetrator's criminal
history. That's dangerous for children, isn't it, Mr. Pahl?

MR. ADAMS: Your Honor, I would like to Todge an
objection to the question.

THE COURT: Sure.

MR. ADAMS: Are we talking specifically about
Provider Investigations?

THE COURT: We are. At this point, we're at that
particular -- all of my questions and all of Mr. Yetter's
questions have been in the confines of the Monitors' report for
the PI at the HCS placements.

MR. ADAMS: Thank you, Your Honor.

THE COURT: Thank you for that clarification. And
it's true, we kind of -- everybody kind of jumps around in
these things.

MR. ADAMS: And understand --

THE COURT: So we're focusing on that. And, again, I
reiterate that this is a -- affects 100 percent of that

subgroup of PMC children that are in HCS placements.
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MR. ADAMS: And thank you, Your Honor. So

Mr. Yetter's questions about "your people, your groups,
those things, that was the issue with my objection.

THE COURT: That's my understanding.

Is that right, Mr. vetter?

MR. YETTER: Yes. 1I'll repeat it.

BY MR. YETTER:
Q. Your group in Provider Investigations -- are you with me?
A. Yes, sir.

THE COURT: Now, just to be clear for the record, I
understand that Provider Investigations is a special unit under
this man for investigating, A, abuse, neglect, and --

MR. YETTER: Exploitation.

THE COURT: -- exploitation complaints from HCSs.

BY MR. YETTER:
Q. Among other facilities. But HCS group homes, right?

MR. ADAMS: Your Honor, 1is that a question at all
directed to me? I don't want to leave the record --

THE COURT: No, ho. I'm trying to clarify with
Mr. Yetter. And, yes, they were all clear about this, that now
the conversation is on HCS provider investigators under the
this gentleman.

MR. ADAMS: Yes, Your Honor. But what I don't want
to leave is anything unclear in the record that -- we are

talking about Provider Investigations. That's fine. I don't
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want this to appear that this is the exclusive realm of
anything in the Long Term Care Regulatory Division that
addresses complaints about providers. There will be evidence,
I expect, that's presented during this hearing from other units
that deal with --

THE COURT: Well, I thought you didn't have any
plans.

MR. ADAMS: Your Honor --

THE COURT: Gotcha on that one.

MR. ADAMS: And I may regret it.

THE COURT: Okay. Go ahead.

MR. ADAMS: Thank you, Your Honor.
BY MR. YETTER:
Q. Okay. Let's just -- because I know -- I believe I know
where counsel is going. But let's just make it very clear,
Mr. Pahl. Your group, Provider Investigations, is
investigating specific allegations of abuse, neglect, and
exploitation, right, at HCS homes, group homes, among other
facilities?
A. That's correct.
Q. And your group, Provider Investigations, doesn't look at
the track record of abuses by the facility?
A. That's true for the past, yes.
Q. And don't look at the criminal record of the alleged

perpetrator?
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A. That's true for the past, yes, sir.

Q. And the -- you know that's relevant information to that
investigation about a specific outcry of abuse, neglect, and
exploitation, isn't it? 1It's relevant information?

A. It is relevant.

MR. YETTER: And, Your Honor, very quickly, tab
number 8, Plaintiffs' Exhibit 7.

BY MR. YETTER:
Q. It's 1in your handbook that it's relevant, isn't it?

There's your handbook. True?

A. This is our handbook.
Q. Let's go to page 75 of the document at the top paragraph.

Now, you said you just changed this, but this one
says it was revised in October 2023, true?

A. You referenced page 75. This is 74.

Q. well, it is 75 of the document. 1It's page 74 marked on
that page, but the --

A. oh, gotcha.

Q. -- exhibit is page 75.

So just six weeks ago, it says, "When reviewing
principal case history, it is possible that the history of the
provider agency may be relevant in a case, as well as the
alleged perpetrator's and victim's history with previous
providers." Do you see where I'm reading?

A. Yes, I do.
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Q. And then you say, "However, the current provider agency
may not have the legal right to information from prior cases in

other settings, which affects how information can be used in

the current case." Right? That's six weeks ago.
A. Correct.
Q. So you're saying it's -- it can be relevant, but we're not

going to let you look for it, true?

A. I don't know if I'd agree with that.

Q. well, that's -- you're telling them you may not have the
Tegal right to that information.

A. Oh, I see where you're going.

Q. So you're saying don't look for it, right? That's the
policy?

A. Unless we have the legal right to do so.

THE COURT: Well, what would that mean to you?
Explain that to me.

THE WITNESS: I'm not --

THE COURT: Where did you get that language, the
Tegal right?

THE WITNESS: I'm -- I'm not sure where that language
comes from. These policies and procedures are vetted with our
lTegal staff.

THE COURT: Who is that?

THE WITNESS: We have staff attorneys -- I don't know

them by name -- that work at HHSC and support the programs. I
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can't recall the name of the Tawyer that would have worked on
this.

THE COURT: Well, who told you what that meant? 1I
mean -- Okay. I don't want to get into an attorney-client
thing here, but I'd like to know what -- what you understood
that language to mean. How's that?

MR. ADAMS: Your Honor, I instruct the witnhess not to
divulge attorney-client privileged communications. To the
extent he's capable of answering that question --

THE COURT: Yeah.

MR. ADAMS: 1I'm not sure he is.

THE COURT: Do you know what that -- what does that
mean to you? When you train your staff, what does that
lTanguage mean to you?

THE WITNESS: It means that they can't obtain the
information if they don't have a legal right to the
information.

THE COURT: What gives -- I don't understand what --
what does that mean to you? when you teach them about
obtaining information, what are the parameters of the Tegal
rights that you understand?

THE WITNESS: I mean, I don't teach them the policies
and procedures.

THE COURT: Who does?

THE WITNESS: Training specialists within my PI --
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THE COURT: Who are those people?

THE WITNESS: I don't know their names.

THE COURT: Oh, my goodness.

THE WITNESS: 1It's a big organization. I don't
know --

THE COURT: How many staff do you have?

THE WITNESS: In my division, I have 2,500 staff.

THE COURT: Okay. And how many do you have in your
PI department?

THE WITNESS: 1I'm going say approximately a hundred,
which falls --

THE COURT: Okay. So that -- we're limiting to a
hundred of your 2,500, right, for this part of the hearing?

Is that right, Mr. vetter?

MR. YETTER: Yes.
BY MR. YETTER:
Q. This -- we're talking about Provider Investigations, not
the rest of your group. This group is all we're talking about,
right?
A. Correct.
Q. Okay. 1Is there a group that -- is there -- do you have
another group within your organization that audits the accuracy
of investigative findings by Provider Investigations?
A. Yes, sir.

Q. And what is the name of that group?
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A. It's our quality assurance unit within Long Term Care
Regulation.

Q. Have you ever talked to them about whether it would help
them or not help them audit if they had an explanation from the
investigator?

A. I have not asked them that.

Q. Now, you know that when you read the Monitors' report of
September 19, 2023, about your group, Provider Investigations,
that the report demonstrated that Provider Investigations was
not in compliance with the Court's Remedial Orders,
specifically Remedial Order Number 3. You know that, right?

A. would you mind saying that again, please?

Q. Sure. Wwhen you read the September 19, 2023 Monitors'
report, you concluded that it demonstrated, it showed that
Provider Investigations was not in compliance with Remedial
order Number 3. You know that, don't you?

A. Yes, sir.

Q. And you knew at the time that changes are necessary within
Provider Investigations to be in compliance, right? You had to
make changes?

A. we were putting changes in place prior to the Monitors'
report, sir.

Q. well, we've talked about one of them. That was the
no-explanation policy change, true?

A. True.
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Q. And you're not aware of any staff increases specifically
to address the backlog, are you?

A. I'm not aware of any.

Q. Are you aware of any changes to your auditing group to
make sure that the investigations are more accurate?

A. our Provider Investigations are going through our quality

assurance group now as they were not before.

Q. So before, you didn't even have an auditing group?

A. And we identified that issue, and we made a change as
soon --

Q. well, wait a minute. Wwait a minute. First confirm for

eight years, since this Provider Investigations started, there
was not even an auditing group. No one checked, right?

A. So I've been here for about 28 months. I don't know what
happened eight years ago.

Q. You never heard of --

THE COURT: You didn't Took back? I'm sorry. You
don't have any -- you don't have any information about the
history of this?

THE WITNESS: 1I'm not sure if they've -- if eight
years ago if they went through a quality assurance.

THE COURT: Did you look and see when you took over
this department?

THE WITNESS: No, I did not Tlook.

THE COURT: So you didn't even look in the history of
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your own department, let alone the history of these placement
places?

THE WITNESS: Provider Investigations was not in our
department, Your Honor, eight years ago.
BY MR. YETTER:
Q. Okay. But you never -- have you -- are you aware of there
ever being an auditing or quality assurance function for
Provider Investigations until you just came up with a new rule?
A. I personally am not aware of that.
Q. Okay. So you're not aware for eight years of any auditing
function at Provider Investigations?
A. I'm not personally aware of any.
Q. Did it occur to you that that was a pretty bad process?
A. It's a process that we made improvements to, which we are
now moving investigations -- the review of investigations
through our quality assurance unit.
Q. And when did that go into effect?
A. I don't recall the exact date, but it was -- it's been
maybe a year ago. I would have to look to make sure.
Q. So it's -- well, where is it? 1It's not in your provider
handbook, 1is it?
A. I'm not sure if it is or if it isn't.
Q. okay.

THE COURT: Where was Provider Services before it

came under your administration? Provider Investigations?
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THE WITNESS: My understanding, it was before I was
employed at HHSC, but it was my understanding that it was at
one time at DFPS, and before that it was at the Department of
Aging and Disability Services, I believe, if -- but I would
have to go back and check to make sure.

THE COURT: When you took over this section -- when?
28 months ago?

THE WITNESS: Yes, ma'am. In August of '21.

THE COURT: Did you look into the history of the
productivity and the patterns and procedures of the Provider
Investigations?

THE WITNESS: I personally did not Took into --

THE COURT: To see what you were getting, I mean?

THE WITNESS: No, but I was apprised of some areas of
improvement that we needed to focus on.

THE COURT: 28 months ago?

THE WITNESS: I don't know if it was exactly 28
months ago, but it was sometime after I was hired here.

THE COURT: Say 1in the Tast year, in the last -- 12
months ago?

THE WITNESS: I would say probably before that.

THE COURT: What problems were you told about then?

THE WITNESS: We had some timeliness issues with our
investigations. We're moving to correct that. we're

Tooking -- we've put in measures to track those better, moving
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investigations through the quality assurance process to ensure
that they are thorough and well conducted, for example, Your
Honor .

THE COURT: And what did you do when you found out
about those deficiencies?

THE WITNESS: We put these measures in place, Your
Honor .

THE COURT: What measures? Don't tell anything?
bon't ask, don't tell?

THE WITNESS: No. We put a better tracking mechanism
in so we can track the timeliness of the inspections. Wwe put a
process -- or we have our Provider Investigations going through
our quality assurance process to make sure that those are
thorough and well-conducted investigations, as an example.
BY MR. YETTER:
Q. Last topic, Mr. Pahl, and that is the related group, Long
Term Care Regulation. That's the LTCR group within HHSC,
right?
A. Yes, sir.
Q. And that's something that you say you are partly
responsible for?
A. That is one of the departments within my division.
Q. And in the past year, that group has been -- that group
has been audited by the Texas 0Office of Inspector General, has

it not?
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A. There was an audit conducted by the inspector general,
yes, sir.
Q. It is tab 9 in your notebook, Plaintiffs' Exhibit 82.
This 1is the report, the audit report by the office of
Inspector General of your group, Long Term Care Regulation,
with regard to HCS homes, true?
A. Yes, sir.
Q. And the date is November the 22nd, 2020 [sic], almost
exactly a year ago, right?
A. That's correct.
Q. Let's go to page 7 of the document, of the exhibit.
And the conclusion was not good, was it?
A. It pointed out some deficiencies, yes, sir.
Q. Yeah. The conclusion was this group, another one of the
groups within your responsibility, Long Term Care Regulation,
did not consistently -- let's blow up -- there you go --
conduct residential reviews timely. There's that big delay

issue again, right?

A. The issue we've been striving to correct, yes, sir.
Q. or calculate residential review scores correctly, true?
A. Again, the reason why we've put these investigations

through our quality assurance unit.

Q. Or communicate with HCS providers, right?
A. That's correct.
Q. or document follow-up?
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A. Again, the reason why we put this through our quality
assurance unit now.
Q. So the office of Inspector General is telling you, you
need to document better. And after this comes out, you come up
with a no-explanation policy, right?
A. Yes, sir.
Q. And then lastly, "or ensure corrective action was taken to
resolve identified issues."

Those are all bad things for children, aren't they?
A. They could be, yes, sir.
Q. Because we know that there are over 600 HCS program
providers in the state of Texas, isn't there? At least at the
time of this audit?
A. At the time of the audit, yes, sir.
Q. Let's go to page 10. There's a box to the right,
"Contracted providers: 663. Counties: 209."

Do you see where I'm reading?

Q. "Beneficiaries: 8,603. Reimbursed claims: $2.6
billion." Right?

A. That's what it says, yes, sir.

Q. So all of these deficiencies, all of these negative
findings related to hundreds of HCS program providers across
the state from your department, right?

A. correct.
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Q. You got this report, didn't you?
A. I've seen this report, yes.
Q. Mr. Pahl, thank you for your patience.

MR. YETTER:

THE COURT:

wWould this be a good time to break for lunch, or what

are y'all -- what 1is your pleasure?

MR. ADAMS:

answer that question in particular. I'm just going to inform

you, I don't expect to spend more than about 20 --

THE COURT: That's fine.

MR. ADAMS: -- maybe half an hour with this witness.
I'm happy to do it whenever -- your convenience.

THE COURT: Go ahead. 1If you prefer to go now,

that's fine with me.

MR. ADAMS:

THE COURT:

MR. ADAMS:

THE COURT:

THE WITNESS:

MR. ADAMS:

with a bottle of water?

THE COURT:

MR. ADAMS:

THE WITNESS:

Your Honor, pass the witness.

Thank you.

Your Honor, I don't -- I'm not going to

At the Court's convenience.
You decide.
Thank you, Your Honor. 1I'll proceed.
Do you need some more water?
I think this will do. Thank you.

Your Honor, may I approach the witness

Sure.
Thank you.

Appreciate that. Thanks.
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CROSS-EXAMINATION
BY MR. ADAMS:
Q. Mr. Pahl, are you familiar with the Provider
Investigations policies that apply to interviewing individuals
that may have disabilities?
A. I'm not -- I'm not totally familiar with them, but I do
know that they exist.
Q. Al1T right. Wwould you turn to page 71 of Plaintiffs'
Exhibit 8 that was already in front of you?
A. Exhibit page 71 or --
Q. Excuse me. I meant 79. And the bottom, I guess 1it's
Exhibit 7-0080 at the very bottom in Exhibit 79.

So, for example, sir, are you familiar with the fact
that there are policies related to Children's Advocacy Centers?
A. I am aware that there are policies.

Q. But you don't know the details of the policies?

A. Not the details, no, sir.

Q. Even though there are policies that are specific to, for
example, Children's Advocacy Centers and dealing with
individuals with disabilities?

A. I would say that's correct.

Q. Okay. sSo let me back up for a second, Mr. Pahl.

You mentioned that you're the -- is it the Deputy
Executive Commissioner?

A. For the Regulatory Services Division, yes, sir.
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Q. For Regulatory Services.

And within your purview, what are the general groups
that report to you?
A. Okay. I have three what I would refer to as functional
departments. One of them is the Long Term Care Regulatory

Department. Another one is the Child Care Regulatory

Department. And there -- I have a Health Care Regulation
Department.
Q. Okay. And so when we're talking about Provider

Investigations, that only falls within the one bucket of Long
Term Care Regulation; 1is that correct?

A. That is correct.

Q. oOokay. within the purview of all these three categories,
though, how many facilities filter up to you that you generally
oversee?

A. Facilities, in the neighborhood of 100,000 different

operations that we regulate.

Q. okay. And within each of these categories --

A. EXcuse me.

Q. EXxcuse me.

A. That's not within Long Term Care Regulation. That was in

total for the division. I just want to make that correction.
Q. Thank you, sir.
So it's about 100,000 facilities across these three

categories that you oversee?
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A. Approximately, yes, sir.

Q. And within, for example, Health Care Regulation, are there
specific policies and procedures that apply to that category of
facilities?

A. Yes, sir.

Q. Okay. And within Child Care Regulation, there are
specific policies and procedures that relate to that?

A. Yes, sir.

Q. And then we talked Long Term Care. We know there's
policies and procedures that relate to that, right?

A. That's correct.

Q. Are you generally aware that there's voluminous policies
applicable to each?

A. There are many policies, yes, sir.

Q. Okay. And within each of these categories, do you have a
person that reports to you?

A. Yes. Each of the departments, I have a person that
directly reports to me.

Q. And -- and for the Long Term Care category, who is that
person?

A. Her name is Michelle Dionne-vahalik, and she is an
Associate Commissioner.

Q. Okay. Have you ever addressed concerns about Provider
Investigations? And I'm sorry, I'm going to butcher that last

name.
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A. Dionne-vahalik.

Q. Have you ever addressed concerns about Provider
Investigations with Ms. Dionne-vahalik?

A. Yes, I have.

Q. okay. 1Including after the Monitors' reports that were
issued in September and November of this year?

A. Including after the Monitors' reports.

Q. Okay. Mr. Yetter addressed with you that there 1is a
backlog of investigations. Do you recall that testimony?

A. Yes, I do.

Q. Do you know if that backlog is applicable to PMC children
as they're referred to here or if that is a backlog that is
across Provider Investigations?

A. It's a backlog across all Provider Investigations, and by
default it would include some of the PMC class.

Q. Do you actually know today what the backlog is or to the
extent there is a backlog related to PMC children?

A. The Tlast time that I was apprised of that, I don't believe
there were any backlog associated with PMC children.

Q. And to be clear, when was the Tast time you were informed

about that or looked into that issue?

A. Probably three weeks to a month ago --

Q. okay.

A. -- I would say approximately.

Q. You mentioned that there have been changes related to, I
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think, data or visibility into timelines?

A. Yes. We've asked for more detailed information related to
timelines.

Q. Okay. And to be clear, though, so there's a person that's
below you, but Ms. Dionne-vahalik -- is she just 1like the head
of Provider Investigations, or what's the scope of her
responsibility?

A. She's the Associate Commissioner, and she's the head of
all of Long Term Care Regulatory.

Q. what does that mean to be the head of Long Term Care
Regulatory?

A. That oversees a division of approximately 1,100 staff that
regulate all long-term care settings in Texas, be it nursing
home facilities, assisted living facilities, Provider
Investigations, as an example.

Q. Okay. And so does she have someone that reports to her,
then, that is more directly responsible for Provider
Investigations?

A. She has somebody that reports to her, and that person
oversees the person that's over Provider Investigations.

Q. Okay. So there's a few layers of separation, but there's
a chain of command that relates to Provider Investigations?

A. Absolutely.

Q. Okay. And these data reports that you mentioned where

there's more visibility into the timelines, at what level in
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this chain of command is that data being passed?

A. It would -- I guess it would be developed and put together
by probably manager Tlevel staff, director level staff within
Provider Investigations. I'm not exactly sure. 1It's a fairly
big organization.

Q. But has that improved your visibility into data and
timelines?

A. It has.

Q. And how often do you -- you have this direct report,

Ms. Dionne-vahalik. How often do you meet with her?

A. I meet with my direct reports all the time, but at Teast
once a week.

Q. okay. And is there an expectation now that if there are
issues of concern, things that you need to personally address,
that she will bring those to you?

A. That is a longstanding expectation, yes, sir.

Q. well, based on the Monitors' reports, though, is that
something that you have revisited with her?

A. we have revisited that, yes.

Q. Sir, you mentioned that there were some changes being made
also regarding the structure of investigations. Do you recall
that?

A. Yes, sir.

Q. And before I get to this, Mr. Yetter commented on your

background not related to child welfare. Wwould you describe in
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a little more detail what your background is?

A. Okay. My background with employment with the State of
Texas, I have 26 years of employment with the State of Texas,
and all of those years have been related to the regulatory
aspect of my job, meaning that either I have carried out
regulation directly or overseen that for --

Q. As part of your job and work experience, has that
involved, for example, dealing with State Legislature and
appropriations or funding type issues?

A. Yes. My job over the years has transformed more into an
administrator's role or someone that is over the operations of
a division. So, yes --

THE COURT: Aren't you supposed to know about what
you do -- what the operations are if you're doing that since
you're ultimately responsible?

THE WITNESS: Yes, ma'am.

THE COURT: Okay.

BY MR. ADAMS:

Q. So in this context then, Mr. Pahl, are you familiar with
HB 46967
A. Yes, I am.

Q. Can you briefly describe what that 1is?
A. So House Bill 4696 was an initiative of the Department to
get some statutory changes related to the HCS area. It -- it

corrected some jurisdictional issues within two different
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codes. It gives us an opportunity to create some efficiencies
and combine processes that exist within what we call our survey
area -- you can think of those as inspections -- to combine
those with ANE investigation.

So we expect to be more efficient with our
investigations now since it's not a bifurcated -- it won't be a
bifurcated system any longer.

Q. Do you know, sir, what the timeline for implementation is
under HB 46967

A. we expect to be fully implemented by the end of next year.
we hope -- we hope to do it sooner than that.

There are some resource transfers that have to be
authorized by the Tegislative budget board. That's out of our
control. But we are hoping to get that implemented sooner if
possible, but by the end of the next year.

Q. And, sir, you said that was an initiative of the
Department. What did you mean by that?

A. It was one of our -- when the Department is getting ready
to go through a legislative session, amongst a number of things
we have an opportunity to develop statutory initiatives,
whether it's a change to a statute that we see an issue with or
maybe it's outdated or it doesn't work well anymore.

wWe have a governmental relations team that will help
us put together a plan going forward so we can make those

appropriate changes -- or those appropriate changes can be
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made.
Q. And so was that, then, this team that you have within
HHSC, that this is something that they worked on with the
Legislature to come up with and ultimately, I guess, pass or
receive the benefit of HB 46967
A. That is correct.
Q. Okay. I want to move on, Mr. Pahl, just very briefly.
You started in August of 2021, correct?
A. That's right.
Q. Okay. Wwere there particular challenges that you
identified?
THE COURT: Wwould you speak up, please, sir?
MR. ADAMS: Yes, Your Honor.
THE COURT: Thank you, sir.
MR. ADAMS: I apologize. And I'll focus on the
microphone.
THE COURT: Yes, sir.
BY MR. ADAMS:
Q. Mr. Pahl, when you started in August of 2021, were there

particular challenges that you identified or were facing your

department?

A. Yes.

Q. would you explain what some of those were?

A. Some of the bigger challenges that we were facing was some

staffing turnover issues.
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Q. why 1is that?

A. why did it occur or --

Q. If you're aware, were there particular issues ongoing at
that point in time that had Tled to significant staff turnover?
A. Yes, sir. The public health emergency took a toll on our
staff, I believe, and we saw a lot of turnover during that
time.

Q. when you say the public health emergency, sir, what are
you referring to?

A. The COVID pandemic.

Q. And, sir, when you say it affected your staff, you
mentioned, for example, there's different divisions. Wwere
there particular areas where that was affected more?

A. More so in the Long Term Care Regulatory area.

Q. okay.

THE COURT: Did you do an exit interview forms of any
kind for people who left?

THE WITNESS: Yes, ma'am, we did.

THE COURT: And what did they say?

THE WITNESS: They say a variety of things.
Sometimes they say they left because of pay, sometimes working
conditions like we experienced in the -- during the pandemic,
just -- amongst other things. But those were --

THE COURT: What was the number one reason, do you

know?
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THE WITNESS: I don't know without looking at the
reports, but I know that pay was one of the main concerns, and
the working conditions was another one that seems to -- seems
to arise.

THE COURT: Too much work and too Tittle time kind of
thing?

THE WITNESS: I would say that as a result of the
pandemic, certainly a lot of work during that time and some --
many staff experienced burn-out and decided to move on for
whatever reasons that they had.

THE COURT: What exact effect did the pandemic have
on your investigators?

THE WITNESS: During the pandemic --

THE COURT: They are still interviewing by phone,

THE WITNESS: Wwe're only talking about Provider
Investigations or --

THE COURT: Just Provider Investigations.

THE WITNESS: Well, during the pandemic, many staff
were required to go to facilities.

THE COURT: You don't require that now.

THE WITNESS: Wwe still do investigations at
facilities, yes, ma'am.

THE COURT: How come you interview the children by

phone months after the events and not in face-to-face?
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THE WITNESS: I'm not sure, ma'am.
THE COURT: Okay.
MR. ADAMS: May I proceed, Your Honor?
THE COURT: Yeah. Do you mind me questioning?
MR. ADAMS: I didn't mean anything by that, Your
Honor --
THE COURT: Okay.
MR. ADAMS: -- except I wanted to not interrupt you.
THE COURT: Go ahead.
MR. ADAMS: Thank you, Your Honor.
BY MR. ADAMS:
Q. Mr. Pahl, as a result of some staffing issues, some
related to pay, have there been changes within the agency to
increase retention?
A. Yes, there have been.
Q. Has that been a particular focus of yours?
A. It has been.

what have you done to try and increase retention?

> 0O

They've looked at --
THE COURT: Sorry. Say that again. 1Increase
tension?
MR. ADAMS: Retention. Retention of employees, Your
Honor .
THE COURT: Oh, retention. I thought you meant

tension.
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MR. ADAMS: I am going to --

THE COURT: Retention.

MR. ADAMS: -- try and decrease tension, Your Honor,
but he's increasing retention.

THE COURT: That's good.

MR. ADAMS: Thank you, Your Honor.

THE COURT: You're tensing; they're retenting.
A. one of the things that we were -- that I've been focused
on 1is bringing compensation up to a competitive market rate,
and we've made some investments on our own out of our own
operating budget since I've been here. And the Department has
also asked for an exceptional item to our appropriation to
receive funding to help bring some of our important frontline
staff and manager level staff up to what we've referred to as a
competitive market rate.
Q. Mr. Pahl, final set of questions related to this temporary
management directive. I believe it was tab 2 in your binder if
you want to look at that.

Do you know if that changed anything about how
investigators collect evidence?
A. I'm not aware that it does.
Q. Do